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APPEAL FROM ORDER OF THE > 
UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF COLUMBIA _ 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final decision of the United States District Court 
for the District of Columbia. This Court has jurisdiction to bear this appeal 
by virtue of the provisions of 28 U.S.C.A. § 1291. ! 





STATEMENT OF THE CASE 


On or about September 10, 1957, appellant, Peter W. Hoguet, a member 
of the bar of the Court of Appeals of the State of New York, was asked by 
Godfrey P. Schmidt, Esquire, to become associated with Mr. Schmidt in con- 
nection with certain litigation which Mr. Schmidt was about to commence in 
the District of Columbia on behalf oftkirteen dissident members of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America, AFL-CIO (hereinafter referred to as the "Teamsters Union" or 
"Union"), against Teamsters Union and certain named officers thereof. (J.A. 
52) The objective of this suit, later to be known as Cunningham, etal., v. 
English, et al., Civil Action No. 2361, filed September 19, 1957, was to en- 
join the holding of the national convention of the Teamsters Union, scheduled 
to take place the next month at Miami, on the ground that the delegates to 
said convention had been illegally selected by the so-called "Hoffa interests. "' 
(J.A. 14). Appellant’s contribution was to assist in the preparation of the liti- 
gation and, in particular, to obtain evidence that the Union's abuses in the 
election of delegates were not confined to the New York area but existed as 
a national pattern of illegal conduct. (J.A. 15-16, 32-33) Appellant and Schmidt 
agreed at the outset that appellant would receive a percentage of all counsel fees 
awarded to counsel for plaintiffs, the amount to be "fair and equitable." (J. A. 
22) In November, 1957, this amount was orally agreed upon between appel- 
lant and Schmidt as twenty-five percent (25%). Schmidt never gave written 
confirmation of this oral agreement, but on December 2, 1957, proposed a 


different agreement, which, among other things, included fifteen percent 


(15%) of any fees awarded by the Court, which agreement appellant rejected 


as being contrary to the oral agreement previously entered into. (J.A. 15, 24, 
25) Between September 10, 1957, and January, 1958, appellant, as one of 

the counsel for plaintiffs, performed substantial legal services for plaintiffs, 
devoting a totalof not not less than 62 days during this period in the preparation 





of evidence used at the trial, in the interviewing of witnesses, and in numerous 
other matters related thereto. (J.A. 21) In addition, appellant incurred various 
expenses, including travel, hotels, telephone, etc., and liability for the pre- 
mium on a bond of $100, 000 in a total amount not less than $3,261.16. (J.A. 21, 
25) | 

While appellant did not participate in the actual trial which commenced 
on December 2, 1957, appellant on September 27, 1957, was admitted ''for 
the purposes of this case" by the District Court, enabling him to appear as 
counsel, and the transcript of the record of the same date lists appellant's 
name as among the "appearances" on behalf of plaintiffs. (J.A. 2-3) Again, 
the transcript of the record of October 21, 1957, also lists appellant's name 
among the "appearances" of counsel for plaintiffs. (J. A. 3-4) Subsequent trans- 
cripts, under the heading "Appearances" contain the notation "as heretofore 
noted." | 
The trial itself was concluded on January 31, 1958, ! by the entry of a 
Consent Order filed the same date. (J.A. 4-5) Rarageah 14 of said Consent 
Order of January 31, 1958, reads as follows: 


"14. The International Brotherhood of Tewsters, 
Chauffeurs, Warehousemen and Helpers of America shall 
pay the fees of counsel for plaintiffs and expenses incurred 
by those in the prosecution of this action, such f ees and ex- 
penses to be determined by this Court." | 





On April 30, 1958, appellant filed in the District Court an application 
pursuant to Paragraph 14 of the Consent Order of January 31, 1958. (J.A. 11- 
33) In said application, appellant asked the Court for an order "determining 
the amount of fair and reasonable counsel fees for services performed as 
associate counsel for plaintiffs in the above-entitled cause, the amount of 
expenses necessarily incurred by him in the prosecution of this action, and 
directing that such fees and expenses, as then determined, be paid by the 
International Union." (J.A. 11) The District Court, upon considering the 
application at a hearing on June 26, 1958, decided that appellant had no standing 
under the provisions of Paragraph 14 of the Consent Order and, without accepting 
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a. 


appellant's offer of proof, forthwith denied appellant's application. @J.A. 43-50) 
The Court's order denying said application was filed July 14, 1958. (J.A. 59) 
Thereupon, on July 17, 1958, appellant filed the present appeal. (R. 83 ) 


STATUTE INVOLVED 


United States Code Annotated, Section 1291. Final decisions of district courts: . 
"The courts of appeals shall have ’ 


jurisdiction of appeals from all | 
final decisions of the district courts 
for the United States, the District 
Court for the Territory of Alaska, 
the United States District Court for ni 
the District of the Canal Zone, the 
District Court of Guam, and the Dis- 
trict Court of the Virgin Islands, 
except where a direct review may be 
had in the Supreme Court." 

As amended October 31, 1951 


STATEMENT OF POINTS 

1. Appellant was one of the "counsel for plaintiffs" and, pursuant to 
Paragraph 14 of the Consent Order of January 31, 1958, is entitled to have 
said fees as counsel, determined by the District Court and paid by the Inter- 
national Union. 

2. Appellant incurred expenses in connection with the litigation and, pur- 
suant to Paragraph 14 of said Consent Order, is entitled to have the expenses 
incurred by him "in the prosecution of this action, "' determined by the District 
Court and paid by the International Union. 

3. The District Court erred in refusing to permit appellant to present 
evidence that he was retained and appeared as counsel for plaintiffs, evidence 
of the value of the services performed by appellant as counsel for plaintiffs, and 
evidence of the expenses incurred by appellant in the prosecution of the litigation. 


we 
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4. The District Court erred in failing properly to construe the provisions 
of Paragraph 14 and in failing to carry out its duties thereunder, i.e., (a) to 
determine appellant's fees as "counsel for plaintiffs" and expenses incurred by 
appellant "tin the prosecution of this action" and (b) to order said fees and ex- 
penses, as thus determined, to be paid by the International Union. 

o. The District Court erred, when on July 16, 1958, it ordered fees of 
$210, 000 to be paid to Godfrey P. Schmidt, Thomas J. Dodd, and M. Joseph 
Blumenfeld for professional services performed by said persons, in failing also 
to determine the amount of fees to be paid to appellant for professional services, 
and to order said fees be paid to appellant by the International Union, either as 
a part of said award of $210, 000 or as a separate award, 

6. The District Court erred in its summary denial of appellant's applica- 
tion for fees and expenses by its order dated July 14, 1958. 


SUMMARY OF ARGUMENT 


Appellant was retained as one of counsel for plaintiffs. His retainer was 
obtained by Godfrey P. Schmidt in September, 1957, and was repeatedly recog- 
nized and confirmed by the plaintiffs themselves. Asa “counsel for the plaintiffs” 
he performed substantial legal services in their behalf. He also incurred sub- 
stantial expenses in the carrying forward of a very difficult law suit. Although 
he did not participate in the actual trial of the litigation, appellant is covered by 
the language of Paragraph 14 of the Consent Order of January 31, 1958, and is 
entitled to have the amount of his fees as counsel for the plaintiffs and the expen- 
ses he incurred in connection with this litigation, determined by the District 
Court and ordered to be paid by the International Union. | 

Despite the plain language of Paragraph 14 of said Order, the District Court 
refused to hear evidence from the appellant and, in its summary denial of his 
application, ruled in effect that appellant had no standing to make application. 

In so ruling, the District Court erred in failing properly to construe the provisions 


of Paragraph 14 and in failing to carry out its duties thereunder because (1) the 
District Court was required by the terms of Paragraph 14 to determine the fees 
of counsel for plaintiffs, and to order said fees to be paid by the International 
Union and (2) irrespective of whether appellant was counsel for plaintiffs, the 
District Court was required by the terms of Paragraph 14 to determine the 
"expenses incurred by those in the prosecution of this action" and to order said 
expenses to be paid by the International Union. 

In its rejection of appellant's application and in refusing to hear evidence 
in support thereof, the District Court then made the further error of awarding 
a single fee of $210, 000 to three individuals without at the same time either 
including appellant as one of those entitled to share in said single fee, or, in the 
alternative, without determining the fair and reasonable value of appellant's 
services for the purpose of a separate award. Appellant does not here question 
the propriety of the award to Messrs. Schmidt, Dodd and Blumenfeld. Appellant, 
however, contends that the Court in deciding to make the award of a single fee 
and in rejecting appellant's application, erred in failing to include appellant in 
the single fee award to the three individuals. 

For all of the above reasons, the District Court's order summarily reject- 


ing appellant's application is in error and should be reversed. 


ARGUMENT 





A. Appellant performed 1 services as counsel for plaintiffs and in- 
curred expenses in the prosecution of plaintiffs' action; he is entitled 
to be compensated pursuant to the provisions of Paragraph 14 of the 
Consent Order of January 31, 1958. 

1. The Consent Order is in effect a written contract between the 


parties and is subject to the same rules of interpretation as any other written 
contract. 


The Consent Order of January 31, 1958, is an integrated document 
which bears the signatures of several attorneys, Godfrey P.. Schmidt, Thomas 
J. Dodd, and M. Joseph Blumenfeld, for the plaintiffs, and Edward Bennett 





Williams, for the defendants. These men are experienced lawyers, skilled in 


the drafting of legal documents. Presumably, they used extreme care in the 
choice of language appearing inthe Order. The language of Paragraph 14, 
upon which they agreed, is clear and unequivocal: | 


"14. The International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America shall pay the fees of counsel for 


plaintiffs and expenses incurred by those in the prosecution of this 


action, such fees and expenses to be determined by this Court." 
(Emphasis supplied. ) 


This provision, appearing as it did in a Consent Order or judg- 





ment is not "on the same footing" as an order or judgment of the Court alone. 
This is because a judgment or order entered with the consent of the parties is 
"an agreement or contract of the parties, acknowledged in Court and ordered 
to be recorded with the sanction of the Court." 30A Am. Jur., $144, p. 253. 
As a compromise or settlement of an action, it is nota judicial determination 
on the merits in the ordinary sense. It is not, strictly speaking, the act of the 
Court, but rather the contractual act of the parties to the suit. McArthur v. 
Thompson, 140 Neb. 408, 299 N. W. 519, 139 ALR 413. : Such is the true nature 
of the Consent Order of January 31, 1958, entered in the case of Cunningham, 
etal., v. English, et al., Civil Action No. 2361-57. The District Court itself 
recognized this when it said, "This decree was not, in a true sense, the action 
of the Court. It was an arrangement between plaintiffs in the case and the 
defendants." (J.A. 42) | 

As a logical consequence, it follows that this Consent Order is 
to be construed and interpreted as any other written contract or agreement. Cason 
v. Shute, 211 N.C. 195, 189 SE 494; 30A Am. Jur., §149, p. 256. The intention 
of the parties, as reflected by the terms they employed, is the controlling con- 
sideration. What the parties themselves actually may have intended but did not 


expr ess in the written language is of no legal consequence. Williston on Con- 
tracts (Rev. Ed.), Vol. 3, §610, pp. 1751-1752. What one or both parties 
may have meant but didn't reduce to writing is not relevant. This is because 








the language of Paragraph 14 is clear and unambiguous and there is no necessity 
or opportunity for interpretation or construction of the terms actually used. 
Williston on Contracts (Rev. Ed.), Vol. 3, §609, p. 1749, et. seq. 

As part of a written contract, Paragraph 14 is also governed by 
the parol evidence rule. The written words control and cannot be varied by any 
oral undertakings which purport to change the meaning of the language used in 
the written agreement. For this reason the negotiations leading up to the 
Consent Order, the conversations between the parties, or with the Court, if any 
took place, would be interesting but legally inadmissible and of no significance. 

The terms "fees of counsel for plaintiffs" and "expenses incurred 





by those in the prosecution of this action” speak eloquently for themselves and 

do not require any interpretation to ascertain their meaning. On the subject of 
attorneys’ fees, Paragraph 14 did not say "trial counsel for plaintiffs." The 
counsel who drafted Paragraph 14 were lawyers who knew and were familiar with 
thisterm. Yet, they did not use it nor did they attempt to list counsel by name. 
Instead, they used the term "counsel/ for plaintiffs, '' a term which, while less 
restrictive, is still one which is easily understood. It is submitted that this term 
in the frame of reference of this Consent Order can only have one meaning, i. e., 
an attorney-at-law who performed legal services for the plaintiffs in this liti- 
gation. To use any other construction is to strain and distort the plain meaning 
of the words themselves. 


2. Appellant performed substantial legal services as counsel 
for plaintiffs and is entitled to compensation under the Consent Order. 


Appellant has set out in his affidavit the circumstances of his 
original retention as a counsel for plaintiffs in this case by Mr.. Schmidt, the 
principal attorney for plaintiffs.(J.A. 14-15) The fact of his retention as counsel 


1/ Whatever may have been the historical distinction between the terms, it 
appears that in this jurisdiction, at least, the term "counsel" and the term 
“attorney-at-law" are used interchangeably and are regarded as having sub- 
stantially the same meaning. If any distinction still persists, it is submitted 
that it has no bearing on the issues herein. 
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for plaintiffs has never been denied by Mr. Schmidt or by anyone else having 
knowledge of the facts. The affidavit of John Cunningham, the so-called "lead 
plaintiff, " confirms the fact of appellant's being one of the attorneys for plain- 

tiffs and contains a recital of the type and nature of the services performed by appel- 
lant on behalf of plaintiffs. (J.A. 32-33) The claim of defendants’ counsel that 

he had no actual knowledge or information of appellant's participation as one of 
plaintiffs' counsel probably can be ascribed to the fact that defendants’ counsel 


entered the case long after appellant became counsel for plaintiffs and because 


| appellant did not participate in the actual trial. Recourse to the record of the 


early proceedings alone would have put him on notice. On Sept ember 27, 1957, 


_ appellant was presented to the District Court and admitted "for the purposes of this 


case." (J.A. 2-3) On the s2me date, appellant's name is listed under "Appear- 


ances" on behalf of the plaintiffs and on October 21, 1957, the next hearing date, 
appellant's appearance on behalf of plaintiffs is similarly listed. Rule 4(a) of 

the District Court governing appearances had no application to appellant. While 
he did not sign the original pleadings, he was introduced to the Court by one who 


| did sign the pleadings and admitted by the Court into the case; the requirement 


| of a praecipe to become an attorney of record after a case is at issue was not 


applicable because appellant appeared before the case was at issue. Appellant 


| was, in fact, a "counsel of record."' But whether or not appellant was a counsel 


of record and whether or not defendant's counsel knew of plaintiffs" participation 
are not controlling. This is because Paragraph 14 refers to "counsel for plain- 
tiffs" and the facts are clear that appellant was, asa matter of plain fact, a 
"counsel for plaintiffs." : 

Appellant has also set forth in his affidavit (J. A. 15-24) an outline 


_ of the substantial legal services performed by him commencing with September 
' 10, 1957, when he was retained as counsel for plaintiffs until January, 1958. 

| 
_ To use the language of Mr. Cunningham in his sworn statement, appellant 
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"as associate counsel, advised us on the basic preparation of the entire 
case from its very commencement; he was assigned the primary respon- 
sibility for obtaining evidence that our New York experiences as members 
of the Teamsters Union were being duplicated in other states so as to form 
a national pattern; had travelled to various parts of the country to obtain 
evidence in the form of affidavits and otherwise, which would establish 
this basic contention of the plaintiffs; had personally obtained two bonds 
necessary to the securing of the preliminary injunction in the case and 
accomplished this after all other efforts by our counsel, to obtain such 
bonds, had failed; and otherwise cooperated, in any manner requested by 
Mr. Schmidt or the plaintiffs, in the preparation and trial of our action." 
(J. A. 32-33) 


Mr. Schmidt in his letter of December 2, 1957, after referring 
to appellant's "wonderfully helpful contribution,'’ made an offer requesting com- 
pensation to be paid appellant, stating "I make this commitment as Chief Trial 
Counsel and as Counsel of Record by the wishes and request of the thirteen 
teamsters who originally retained me for this action." (J. A. 24-25) There can 
be no serious doubt that appellant rendered valuable professional services, for 
which he deserves compensation. 

Again, Mr. Schmidt, who as the Chief Trial Counsel of Plaintiffs, 
participated in the drafting of the Consent Order and executed it, has offered 
his affidavit in response to appellant's application. Though the language of Para- 
graph 14 is clear and unambiguous, and requires no interpretation, it is per- 
suasive that Mr. Schmidt, who was responsible for appellant's becoming retained 
in this case but whose feeling toward appellant are now less than cordial, had 
the following to say (J. A. 59): 


''* * * That he (appellant) did render valuable services herein, 
for which he is entitled to compensation on a quantum meruit basis, and 
that he did incur legitimate expenses in connection with this case, for 
which he is entitled to reimbursement (all pursuant to the provisions of 
the consent decree), cannot be gainsaid. 





In essence, his position must be one in which he must rely upon 
this Court to make an award to him, payable by defendant union, for the 
reasonable value of such services as he rendered, and to reimburse him 
for such expenses as he had in relation to the case; and I would fail in my 
moral responsibility to him if I did not urge (as opposed to the position 


taken by defendants’ counsel) that his application be considered and that 
a fair and equitable award be made to him.” (Emphasis supplied.) 





a | 


It is submitted that the appellant's application to the District 
Court was a proper one under the terms of the Consent Order and that the Dis- 
trict Court had the duty, as well as the jurisdiction, to hear it on its merits. 


3. Appellant incurred expenses in the prosecution of the action 
and is entitled to reimbursement under the Consent Order. 


Appellant's claim for reimbursement of expenses, as his claim 
for counsel fees, is also governed by the provisions of Paragraph 14. In addi- 
tion, the right to reimbursement of expenses applies to "expenses incurred 
by those in the prosecution of this action" and is not confined to expenses incurred 
by "counsel for plaintiffs. '"' It is significant that, in determining expenses and 
in ordering their payment, the Court itself did not confine itself to a considera- 
tion only of expenses incurred by attorneys in the case. Accordingly, appellant, 
whether or not he was counsel for plaintiffs, is entitled to reimbursement of 
expenses, provided such expenses were incurred in the prosecution of the liti- 
gation. : | 
That appellant incurred such expenses is shown in his affidavit 
and exhibit B attached thereto, which itemizes said expenses by categories. (J.A. 
21-22, 25) In addition, the affidavit of Mr. Schmidt previously referred to cor- 
roborates the fact of appellant's having incurred such expenses and expresses 
Mr. Schmidt's position that appellant is entitled to reimbursement. (J. A. 59) 
No one has denied that appellant incurred expenses in the prosecution of this 
litigation. 

Again, it is submitted that appellant's spptheetion was entirely 
proper and that the District Court had the duty, as well as | the jurisdiction, to 
hear the application on its merits. | 


B. The District Court committed error in its summary rejection of 
appellant's application. | 
aa ae | 
1. The District Court's duty under the terms of Paragraph 14 
is a limited one and does not involve the exercise of the Court's discretion. 
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It has heretofore been pointed out that any Consent Order is in 
the nature of a written contract between partners to litigation and that the Con- 
sent Order of January 31, 1958, is not an expression by the Court of its own 
judgment as to the merits of the controversy which has thus been concluded. 

From a reading of Paragraph 14, it would appear that the primary function of 

the District Court is to decide whether an applicant, on all the evidence, belongs 
to the class of persons referred to, i.e., is either "counsel for the plaintiff" 

or is one of those who incurred expenses in connection with the litigation. After 
such a decision, its further function is limited to (1) making a determination of 
the amount of said fees and expenses and (2) entering an order that the Teamsters 
Union pay the amount of fees and expenses thus determined. 

The Court, on the question of appellant's eligibility under the terms 
of the Order, had no discretion in the matter one way or another. The language 
of the Consent Order, as a written contract, controls, and no discretion is 
lodged in the District Court to weigh and apply its own idea of equities in con- 
flict with the Consent Order. 2/ Hospital for Women v. U.S.F. & G. Co., 177 
Md. 615, ll A(2d) 457, 128 ALR 931. In this respect, the Court was not in the 
position it frequently finds itself of being free to decide whether or not it was to 
award counsel fees, costs or other expenses. Its duty in the present case, 
though a limited one, was clear. 


2. The District Court erred in attempting to rewrite the provisions 
of Paragraph 14 of the Consent Order 


The language of Paragraph 14 of the Consent Order is clear and 





unambiguous. In referring to ''fees of counsel for plaintiffs'' and ''expenses in- 
curred by those in the prosecution of this action,"' the Consent Order employed 
language which was clear and free from ambiguity. Under such circumstances, 
it was the duty of the District Court to interpret the terms actually used by the 
parties themselves by recourse to the plain meaning of the language itself. It 


al 


2/ The Sherman Act provides for the recovery of reasonable attorneys' fees in 
private actions for treble damages. 15 USCA § 15 Itis well settled that this pro- 
vision is a pre-emptory and unequivocal direction and that a court's discretion 
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had no function of attempting to ascertain the intent of one or more of the par- 
ties or the Court's own understanding of such intent. This is because, under 
the facts of this case, what may have been intended by tie parties but not ex- 
pressed by them has no legal relevance. The Court's misconception of its 
function is clear from the language used by the Court in denying a somewhat 
analogous application. The Court said, in pertinent part, (J.A. 42-43) 


"And the question raised here, I think, must be determined by 
understanding what was within the contemplation of the parties when they 
made this agreement, and when they prepared and brought to the Court 
this consent decree." (Emphasis supplied. ) | 


When it was pointed out by appellant that Mr. Schmidt had an entirely different 
understanding of the term "counsel for plaintiffs, " the Court responded as 
follows (J.A. 43): | 


"Now it has been argued that the Court should impute to Mr. 
Williams, representing these defendants, the intention which rested 
with Mr. Schmidt's mouth. That cannot be done." 


In other words, the Court after being shown that its interpretation was not in 
accord with its previously announced intention of determining the intent of the 
parties, was forced to rest its decision on what Mr. Williams understood the 
term to mean. It is difficult to conjure a sharper and more clear cut example 
of the dangers of inquiring into matters of intent, when the language used by 

the parties themselves in the written agreement is clear. Not only was it error 
for the Court at the outset to go outside the written instruments in an attempt 

to ascertain the intention of the parties, but it was further error for the Court, 
having been shown that the parties were not in agreement, to adopt the under- 
standing of one as expressing the understanding of all. | 


is the only applicable to the reasonableness of amounts of fees awarded. — 
Bradley Co. v. Local Union No. 3, 51 F. Supp. 36, 40; Conn. Importing Co. 
v. Frankfort Distilleries, 101 F. 2d 79. There would appear to be no valid 
reason for distingui shing between a court's duty under a specific statute and a 
somewhat similar duty under the terms of a consent order. 

| 

| 

| 
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In ruling as it did, the Court decided, in effect, that "fees of 

counsel for plaintiffs" meant "fees of trial counsel for plaintiffs." Or more pre- 
cisely "fees of trial counsel for plaintiffs, who were signatories to the Consent 
Order.*"' On one of or both bases, it decided that the Consent Order did not ; 
apply to appellant. It reached this conclusion, in spite of the fact that Mr. Schmidt 
who knew the full facts of appellant's retainer as counsel for plaintiffs and of the 
drafting of the Consent Order itself; took a completely opposite position. 
Mr. Schmidt, as Chief Trial Counsel for plaintiffs, not only brought appellant 
into the case as one of plaintiffs’ counsel on the basis that any compensation would 
have to come from the Teamsters Union, but drafted and executed the Consent 
Order itself. No one is in a better position than Mr. Schmidt to judge the pro- 
priety of appellant's application and Mr. Schmidt has stated without equivocation 
that appellant performed legal services and incurred expenses and is entitled to 
compensation and reimbursement under the Consent Order. 

| The District Court in disregarding not only the plain language of 
Paragraph 14, but also the sworn statement of Mr. Schmidt has, in effect, rewritten 
Paragraph 14 of the Consent Order. This, of course, was beyond the power of 
the Court. This is because the District Court was not at liberty to revise or 
reward the contract while professing to construe it. 12 Am. Jur. $228, pp. 749 F 
et. seq. (and cases therein cited). The District Court cannot go beyond the fair 
import of the words of the contract. Olsen v. Port Huron Live Stock Ass'n, 
18 Mont. 392, 45 P. 549, 33 LRA 557. Similarly, it cannot read into the contract 
limitations and conditions, to which the parties themselves have not assented. 
Hayes v. O'Brien, 149 Ill. 403, 37 N. E. 73, 23 LRA 555. In ruling as it did, 
the District Court completely put to one side the clear language used in the 
Consent Order by the parties themselves upon the erroneous assumption that it “ 
was ascertaining the intention of the parties. Not only did the Court not make 
effective the intention of the parties (see Mr.. Schmidt's affidavits) but, as has 
heretofore been pointed out, where the terms are clear and unambiguous, what 


the parties say, not what the parties intend or mean to say, must control. 
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3. The District Court erred, when making a single award to 
Messrs. Schmidt, Dodd, and Blumenfeld, in failing to include appellant in said 
award. | 


It is conceded that the District Court had the discretion to award 
a single fee to all of counsel for plaintiffs, rather than to determine the fees to 
be payable to each of plaintiffs’ counsel as individuals. Appellant does not chal- 
lenge the Court's exercise of its discretion to make a sing | le award. Appellant, 
however, claims that, after deciding to make a single award, it was the Court's 
duty under the Consent Order, to determine the value of the legal services per- 
formed by appellant, as well as the other three individuals and to include appel- 
lant as one of the four to share in the single fee. The division of said single fee 
would be a matter for those named to decide upon. Instead, the Court decidec 
to consider only the applications of Messrs. Schmidt, Dodd, and Blumenfeld, 
and ordered that "ta counsel fee" of $210, 000 be paid to them for their services. 
The Court's action, in failing again to consider appellant's application and to 
tai.z it into account in determining the total fee to be paid all counsel, was 
another violation of the letter and language of the Consent Order and, it is sub- 
mitted, was error. Furthermore, such error was especially prejudicial to 
appellant, not only because it was, in effect, a second refusal to consider 
appellant's application, but because it earmarked as counsel fees a substantial 
sum of money without at the same time considering appellant as being in any 
way entitled to share in it. In summary, the District Court erred (1) in refusing 
to consider appellant's application and in failing to make a separate determinz- 
tion, and (2) having decided to make a single award for all counsel, in failing 


to include appellant as one entitled to share in said award. 
| 
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CONCLUSION 


Because the District Court, in carrying out the provisions of the Consent 
Order of January 31, 1958, failed to perform its duties thereunder to the preju- 
dice and injury of this appellant, this Court should vacate the order of July 14, 
1958, denying appellant's application and remand this case to the District Court 
with instructions to hear and determine the amount of fair and equitable compen- 
sation due appellant for legal services as counsel for plaintiffs and the amount 
of expenses incurred by him and to order said fees and expenses to be paid 
appellant by the Teamsters Union. 


Respectfully submitted, 


/s/ JOHN H. PRATT 


905 American Security Building 
Washington 25, D. C. ry 


Counsel for Appellant 


Dated: December 18, 1958. 
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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 720 


PETER W. HOGUET, 
Appellant, 


Vv. : 
JOHN F. ENGLISH, individually and as © 
General Secretary-Treasurer of International 


Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, AFL-CIO, ET AL., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
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[Filed July 25, 1958] UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ie ig ae es ee ae es ee ee es 
JOHN CUNNINGHAM, et al., 
Plaintiffs, 
vs. : Civil Action No. 2361-57 
JOHN F. ENGLISH, et. al., 
Defendants. 


Washington, D. C. 
Friday, September 27, 1957 


The above-entitled case came on for hearing on motion at 10 o'clock 
a. m., on Friday, September 27, 1957, in the United States District Court for 
the District of Columbia, in the Court House, at Washington, D. C. 

BEFORE 

HONORABLE F. DICKINSON LETTS, Judge of the United States District 
Court for the District of Columbia. 

APPEARANCES: 

THOMAS J. DODD, Esquire, GODFREY P. SCHMIDT, Esquire, SHELDON 
A. KAPLAN, Esquire, ROBERT E. COHN, Esquire, PETER W. HOGUET, 
Esquire, and JOHN L. CALVOCORESSI, Esquire, on behalf of the plaintiffs; and 

MARTIN F. O'DONOHUE, Esquire, PATRICK C. O'DONOGHUE, Esquire, 
EDWARD DAVIS, Esquire, and THOMAS X. DUNN, Esquire, on behalf of the 
defendants. 

THE COURT: Mr. Clerk, you may call the case. 

THE DEPUTY CLERK: The case of Cunningham, et al., versus English, 
et al. 


THE COURT: Mr. Dodd. 
MR. DODD: If Your Honor please, it seems in order for me to present 
this morning Mr. Peter Hoguet of the New York Bar, who is associated with us 
in this matter and who is admitted to the highest court of the State of New York, 
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and we move and ask his admission for the purposes of this case only. 
THE COURT: What is the gentlemen's name again, please? 
MR. DODD: Peter Hoguet. 
THE COURT: Very well. Mr. Hoguet will be admitted for the purposes 
of this case. | 
MR. DODD: There are two other men here with me, Sheldon Z. Kaplan, 
who is admitted to the highest court of the State of Massachusetts, I move his 
admission for the same purpose. 
THE COURT: Mr. Kaplan will be admitted for the purposes of this case. 
MR. DODD: And Mr. Robert E. Cohn, who is admitted to the highest 
Court of the State of Connecticut. i 
THE COURT: Mr. Cohn? | 
MR. DODD: Cohn, C-o-h-n, for the purposes of this case. 
THE COURT: Mr. Cohn will be admitted for the purposes of this case. 
MR. DODD: And Mr. John L. Calvocoressi, WhO is also admitted to the 
highest Court of the State of Connecticut. ! 
THE COURT: Mr. Calvocoressi will be admitted for the purposes of 
this case. 
MR. DODD: With reference to the motion to quash, Your Honor, first 
of all, itis our position. . . . . . .« ..« « 
* * * 3 
CERTIFICATE OF OFFICIAL COURT REPORTER 
I, ERNEST MARKWALTER, official court reporter for THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA, do certify that 
the foregoing is an excerpt of the official transcript of the testimony adduced 
and proceedings had in said Court in Cunningham vs. English, C. A. 2361-57, 
on Sept. 27, 1957. | 


/s/ ERNEST MARKWALTER 
Official Court Reporter 


[Filed October 22, 1957] Washington, D.C. | 
Monday, October 21, 1957 


| 
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The above-entitled matter came on for hearing before Honorable F. 
DICKINSON LETTS, a judge in the United States District Court, at 10a. m. 
APPEARANCES: 
For the Plaintiffs: 


THOMAS J. DODD, Esq. 
SHELDON Z. KAPLAN, Esq. 

GODFREY P. SCHMIDT, Esa. 

ROBERT E. COHN, Esq. < 
JOHN L. CALVOCORESSI, Esq. 

LAWRENCE T. SMITH, Esa. 

PETER W. HOGUET, Esq. 


[Filed January 31, 1958] CONSENT ORDER 

_ This cause came on to be heard this term of court upon plaintiffs' demand 
for equitable relief as set out in the amended complaint filed herein, which 
amended complaint prays in the main for the calling of a new convention of the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America and for a new election of officers in accordance with the provisions 
of the International's Constitution.. After 22 days of trial during which oral tes- 
timony was heard and documentary evidence received, the parties hereto have 
consented and do hereby consent to the entry of the decree hereinafter set out. 

*x* * * * * KK *& 
14. The International Brotherhood of Teamsters, Chauffeurs, Ware- 

housemen and Helpers of America shall pay the fees of counsel for the plaintiffs 


and expenses incurred by those in the prosecution of this action, such fees and 
expenses to be determined by this Court. 
Ordered this 31st day of January, 1958. 
/s/ ¥. DICKINSON LETTS 
JUDGE 





We consent: 


Godfrey P. Schmidt 
Thomas J. Dodd 
M. Joseph Blumenfeld, 
for plaintiffs 





I consent: 


Edward Bennett Williams 

for defendants : 
|[Filed Feb. 3, 1958] MOTION FOR ORDER PURSUANT TO 
! PAR AGRAPH 14 OF CONSENT DECREE 


EINTTERED JANUARY 31, 1958 ! 
WHEREAS, Paragraph 14 of the consent decree heretofore entered in 
this case provides: 


"The International Brotherhood of Teatinterts Chauffeurs, Ware- 
housemen and Helpers of America shall pay the fees of counsel for the 
plaintiffs and expenses incurred by those in the prosecution of this 
action, such fees and expenses to be determined by this Court." 


WHEREAS, the nature and intent of the legal services performed by the 


undersigned counsel were in large measure evident to the court in the proceedings 
conducted before it, as follows: : 


Preparation and draft of complaint. 

Draft and execution of affidavits. 

Application for order to show cause. 

Appearance in court re order to show cause. | 

Research and preparation of points and authorities re cause of action. 
Research and preparation of memorandum re adequacy of service. 
Research and preparation of memorandum re jurisdiction of Court. 


r2T ff ee SS 


Hearing on preliminary injunction, September 48 1957 - September 
Draft of findings of fact and conclusions of law. 

Preparation of orders. : 

Preparation and filing of amended complaint. 

Preparation of and application for order to show cause and tempor- 
ary restraining order. 
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13. Arguments before Judge Letts and Judge Sirica on motions to 


14. Analysis of documents and preparation of memorandum of analysis. 

15. Argument before the United States District Court on preliminary 
injunction, October 21, 1957 - October 23, 1957. 

16. Preparation and submission of findings of fact and conclusions of 


17. Hearing before Judge Lettsre docketing of case. 
18. Preparation and filing of motion for the production of documents 
under Rule 34. 
19. Preparation and submission of memorandum of points and author- 
ities in connection therewith. 
| 20. Argument of motion for order of production of documents, November 
15, 1957. 
21. Preparation for trial including research, conferences and inter- 
views with witnesses as more fully set forth hereinafter. 
22. Issuing subpoenas. 
23. Examination of documents produced in accordance with order. 
In addition, counsel engaged in the following proceedings in the Appellate 
Courts. 
25. Argument before the Court of Appeals for the District of Columbia, 
September 28, 1957. 
26. Draft and presentation of petition to United States Supreme Court, 
September 30, 1957. 
| 27. Draft and presentation of supplemental brief to the United States 
Supreme Court, October 1, 1957. 
28. Preparation of answering brief to defendant's application for stay 
of injunction. 
29. Argument before the United States Court of Appeals for the District 
of Columbia, October 31, 1957. 





| 
1 
| 
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30. Attendance and examination of witnesses at deposition hearings. 

31. Throughout all stages of the proceedings, all counsel employed the 
aid and assistance of several of their respective partners, associates, and 
employees. ! 

32. The issues of law involved in all stages of the proceedings were 
multifarious, complex and unusual, requiring careful, thorough and exhaustive 
research in many fields of law. : 

33. The notorious difficulties of proof present in any election fraud 
case were greatly intensified in this case. In the first place, the happenings 
upon which this case was based came to the knowledge of the plaintiffs only 
a very short time before the action was commenced. In fact, subsequent acts 
of the defendants were incorporated in amendments which were added later. 
Secondly, these happenings occurred at different times and in widely separated 
places throughout the country, and not in the presence of the plaintiffs. 

34. The speed with which all proceedings were carried forward and the 
short time available to prepare for trial of this case, based on numerous and 
complicated allegations of fact, made it necessary for counsel to devote many 
hours of exclusive attention,every day, before and after court sessions, on days 
the court was not in session, and during all recesses, to the task of investigating 
and preparing the case. 

Several separate and diverse investigations were initiated, directed 
and participated in by counsel. Counsel were required to obtain permission 
to examine, and to evaluate many documents and writings. 

35. Proof of the issues of fact required skillful and detailed presen- 
tation of many classes of evidence through documents, writings, affidavits, 
depositions and oral testimony. ! 

36. The responsibility resting upon counsel is not. light in any case. 

In this case counsel for the plaintiffs, in addition to their responsibility of 
protecting the rights of the thirteen named plaintiffs, were also keenly aware 
of the heavy responsibility upon them to protect the rights of other persons 
who were members of the class, but not made parties. There are some 
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1, 500, 000 rank and file members of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America segregated into separate 
groups with separate problems and scattered in different geographical areas 
throughout the United States and Canada. 

Apart from seeking the right to have the election of officers at the con- 
vention set aside on the grounds of fraud and illegality, the case, as prepared and 
presented, also sought to lay a foundation for any appropriate remedy within 
the power of the court to prevent any repetition of such fraud and illegality at 
a new election. 

_ $7. The decree consented to by the defendants in this case, in the 
opinion of counsel, represents an exceedingly full measure of civil remedy and 
relief available to the plaintiffs in this court and in this proceeding. 

It has secured to the rank and file members of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America under 
the continuing protection of this court the ensured protection and enforcement 
of the democratic rights guaranteed to them under their constitution. 

It has initiated a continuing and speedy program to restore self-government 
to the many members of all the Teamster locals. 

It has provided for the establishment and maintenance of high standards 
for the handling, management and control of all their funds and property under 
the continuing right of surveillance by this court, thus protecting the financial 
interest of the members. 

It has imposed upon the officers and leaders of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America the 
duty of complying with ethical practices within the realm of their activities 
and duties which affect the financial interest and welfare of the plaintiffs. 

It has provided for an orderly continuation of the regular and important 
business and affairs not only of the defendant, but to those many related pro- 
duction, manufacturing, service and other business enterprises of the nation 
whose activities depend upon that large element of the transportation industry 
affected by the trucking industry and to the public at large. 
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The decree provides for a definite cooling-off period, under protective 
controls and a monitorship under the aegis of this court in order to give the 
rank and file members time to understand and develop the full opportunity to 
exercise their full democratic rights before a new convention, and election of 
officers may be held. 

38. The terms and provisions of said decree were » obtained through 
involved and lengthy negotiations carefully and painstakingly conducted by 
counsel, Apart from the many other favorable and beneficial results which it 
has procured for the membership at large of the defendants, it has resulted 
in a continuing substantial financial benefit to each and every one of the defend- 
ant International Brotherhood of Teamsters, Chauffeurs, ‘Warehousemen and 
Helpers of America component membership of some 1, 500, 000 persons. The 
defendant International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America and its directly affiliated subordinate bodies own funds 
and property in excess of $400, 000, 000 and its subordinate bodies have a com- 
posite income of some $75, 000, 000 to $90, 000, 000 annually. 

39. The undersigned counsel to the date hereof have received no fees 
from the plaintiffs or anyone else. ! 

NOW THEREFORE the undersigned associated as counsel, respect- 
fully request the court to take into account the nature and extent of the services 
performed by such counsel, the results obtained by their services and efforts, 
and the financial position of the defendant International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America as set forth above, 
and respectfully move that this court determine the reasonable fees for such 
counsel pursuant to said decree and issue an order that the defendant International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
pay the fee so determined. ! 

WHEREAS, the aforementioned decree also provides for the payment 
by defendant International Brotherhood of Teamsters, Chauffeurs, Warehouse- 


men and Helpers of America of the expenses incurred by those in the prosecu- 
tion of this action, and, | 


' 
| 
1 
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WHEREAS, the full and complete compilation of such expenses have not 
yet been fully and completely determined, 

NOW THEREFORE, the plaintiffs move the court for permission to 
submit such expenses to the defendant International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America subject to its approval, 
for payment from time to time as submitted, subject however to the right to 
further petition this court for an order in the event and to the extent that the 
defendant International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America does not approve or pay such expenses. 

Respectfully submitted, 
/s/ Thomas J. Dodd 


/s/ M. J. Blumenfeld 


/s/ Godfrey P. Schmidt 
Counsel for Plaintiffs 


[Filed Feb. 13, 1958] 


AMENDMENT TO MOTION FOR ORDER PURSUANT 
TO PARAGRAPH 14 OF CONSENT DECREE 
ENTERED JANUARY 31, 1958 HERETOFORE FILED 

The above captioned motion is hereby amended by substituting in lieu 
and instead of the first paragraph of the prayer for relief immediately following 
Paragraph 39 on page 6 of said motion, the following: 

NOW THEREFORE, the undersigned associated as counsel, respectfully 
request the court to take into account the nature and extent of the services per- 
formed by such counsel, the results obtained by their services and efforts, 
and the financial position of the defendant International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America as set forth above, 
and respectfully move that this court determine the reasonable fees for such 
counsel to be $350, 000. 00 and issue an order that the defendant International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
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pay the fee so determined, pursuant to the decree of this court entered on 
January 31, 1958. 2 
Respectfully submitted, 
/s/ Thomas J. Dodd 


/s/ M. J. Blumenfeld 


/s/ Godfrey P. Schmidt 


[Filed April 30, 1958] i 
APPLICATION FOR ORDER PURSUANT TO 
PARAGRAPH 14 OF CONSENT ORDER OF 

JANUARY 31, 1958 : 

Comes now Peter W. Hoguet, by his counsel, John H. Pratt, and makes 
application to the Court for an order determining the amount of fair and reason- 
able counsel fees for services performed as associate counsel for the plaintiffs 
in the above-entitled cause, the amount of the expenses necessarily incurred 
by him in the prosecution of this action, and directing that said fees and expenses, 
as thus determined, be paid by the International Union. This application is 
made pursuant to Paragraph 14 of the Consent Order signed by this Court on 
January 31, 1958, reading as follows: 


"14. The International Brotherhood of es Chauffeurs, 
Warehousemen and Helpers of America shall pay the fees of counsel 
for plaintiffs and expenses incurred by those in the prosecution of this 
action, such fees and expenses to be determined by this Court." 


In determining the amount of fair and reasonable counsel fees to be paid to 
applicant, the attention of the Court is particularly directed to applicant's 
agreement of November, 1957 with Godfrey P. Schmidt, Esq. , Chief Trial 
Counsel for plaintiffs, which provided that applicant would receive, as counsel 
fees in a "fair and equitable" amount, twenty-five percent of all counsel fees 
awarded counsel for the plaintiffs. 

In support of this application there is attached the affidavit of Peter W. 


Hoguet setting forth his fee arrangement with the said Godfrey P. Schmidt, 
| 
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Esq., the nature and extent of services performed by him as associate counsel 
for the plaintiffs, as well as the expenses he necessarily incurred therewith, 
to which affidavit are attached: 


(1) As Exhibit "A," copy of a letter to Peter W. Hoguet from Godfrey 
P. Schmidt, dated December 2, 1957; 


(2) As Exhibit "B," itemized list of out-of-pocket expenses of Peter 
W. Hoguet necessarily incurred by him as associate counsel in 
this matter; 


(3) As Exhibit "C, " copy of a communication from the plaintiffs ¥ 
herein to Godfrey P. Schmidt, dated November 25, 1957; 


(4) As Exhibit "D," excerpts from letter from Harold Cross to 
Senator John L. McClellan dated February 2, 1958; 


(5) As Exhibit "E," copy of a letter from Peter W. Hoguet to Godfrey 
P. Schmidt, dated March 13, 1958, to which no reply has been 
made; 


(6) As Exhibit "F, " affidavit of John Cunningham, the so-called "lead 
plaintiff” in this case, in support of the foregoing. 


WHEREFORE, applicant prays that this Court determine that twenty- 
five percent of all fees awarded to counsel for plaintiffs to be a fair and rea- 
sonable fee to applicant; that his expenses incurred in the prosecution of this 
action as detailed herein be approved; and that the foregoing be paid by the + 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America, all in accordance with the aforesaid Paragraph 14 of the Consent 
Order dated January 31, 1958. 

/s/ JOHN H. PRATT 


905 American Security Bldg. 
Washington 5, D. C. 


Attorney for Applicant, 
Peter W. Hoguet 


Of Counsel: 


James B. Donovan, Esq. 
Watters & Donovan 

161 William Street 

New York 38, N. Y. 
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AFFIDAVIT OF PETER W. HOGUET 
DISTRICT OF COLUMBIA ) sss: 

PETER W. HOGUET, being duly sworn, esos and says: 

I am a citizen and resident of the State of New York, residing at 47 
East 92nd Street, New York, New York. Iama member of the bar of the 
State of New York, having been admitted to practice in 1948. I am an attorney 
of record in the above-entitled matter, having been admitted for the special 
purpose of this case by order of this Court on September 27, 1957. 

This affidavit is submitted in support of my application to the Court 
that I be awarded reasonable and fair counsel fees for my services in the 
above-entitled action, as well as reimbursement for my out-of-pocket expenses 
necessarily incurred in connection therewith. : 


The Background | 


My connection with the rank and file members of the Teamsters Union 
and their grievances concerning the leadership of their Union goes back many 
peti, 

On August 11, 1948, I served a writ of habeas corpus on the Russian 
Consul in New York, Jacob Lomakin, in order to aid one Mrs. Kasenkina in 
what proved to be her successful escape from the Russian Consulate. This 
case received considerable comment in the press. About a year after the 
case, in the May, 1949, issue of the Reader's Digest an article entitled 
"Whose Business Is It?" was written about the situation at the Consulate and 
the origin of the Kasenkina case. After the article was published, I received 
a great deal of mail and numerous telephone calls from all over the United 
States and other parts of the world. : 

Among the telephone calls I received was one from a Harold Cross of 
Flint, Michigan. Mr. Cross was a rank-and-file teamster who had been in 
a dispute with James R. Hoffa, then the local president of the Detroit Wayne 
and County Council. Mr. Cross told me thedetails of a certain Commercial 
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Carriers matter in which he and a group of men were blackballed by the 
union after fighting for their legal rights. Briefly, James Hoffa and Burt 
Beveredge, president of Commercial Carriers, conspired against the 
employees of Commercial Carriers (who were union members) by depriving 
the workers of their rights to drive their own trucks or to own more than 
one truck. Because they had read the article in the Reader's Digest, the 
group of truck drivers decided to call me and ask for legal assistance . 
in their situation against Mr. Hoffa. 

| For some 8 or 10 years thereafter I kept in touch with these men 
in Flint, Pontiac and Detroit, Michigan, and attempted in various ways to 
help them in their struggle against undemocratic practices in their union. 
I made several trips to Detroit; Harold Cross and Milton Stanfill, another 
Teamster member, came to New York several times; and we thus had many 
different discussions concerning the Teamsters Union. 


Retainer In Case At Bar 


. On or about September 10, 1957, Godfrey P. Schmidt, a New York 
attorney, discussed with me the Beck and Hoffa hearings then current be- 
fore the McClellan-Kennedy Committee of the United States Senate. Mr. 
Schmidt told me that he had been conferring with 13 men in New York who 
had a case against the Teamsters Union for illegally electing a delegate to 
the national convention of the Union scheduled to be held in Miami during the 
first week in October, 1957. Mr. Schmidt wished to bring a suit in which 
he hoped to stop the convention, the primary defendants to be the officers 
of the Teamsters International and specifically Dave Beck and James R. 
Hoffa. The objective of the suit, in substance, would be to enjoin the holding 
of the national convention in Miami on the ground that the delegates sent 
there were illegally selected by the Hoffa interests. 

Mr. Schmidt did not have any evidence that this situation existed over 
the country but did have evidence that it existed in New York City, especially 
in this local #582. He said he did not believe he could prove a case against the 
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International without some outside evidence that this situation existed as a 
national pattern. Mr. Schmidt invited me into the case as associate counsel 
after I advised him that I was in a position to obtain evidence outside New York, 
could provide the basis of a national pattern, and would help him to prepare 
the entire case from that point of view. The basic purpose of my retainer 
was the preparation of the "national pattern" aspects of the case. 

Mr. Schmidt and I agreed at the outset that I would receive a percentage 
of all counsel fees awarded to counsel for the plaintiffs, the amotnt to be "fair 
and equitable. '' This was orally agreed upon and fixed in November, 1957, 
as twenty-five percent. I thereafter repeatedly asked Mr. Schmidt to give 
me written confirmation of this agreement. Instead he gave me, on December 
2, 1957, a letter (photostatic copy of which is annexed hereto as Exhibit "A") 
proposing another type of agreement. I rejected this as not in accord with 
what we had agreed upon but to this day Mr. Schmidt has avoided giving me 
written confirmation of our agreement. 


Services Rendered : 

As soon as retained on or about September 10, 1957 , I was assigned 
the primary responsibility of obtaining evidence that the New York experiences 
were being duplicated in other states and that a national pattern of such irregu- 
larities did exist, thus to prove that the convention to be held in Miami would 
constitute an irregular and unconstitutional gathering. I had almost daily 
conferences with Mr. Schmidt. I suggested that we send for Harold Cross, my 
anti-Hoffa Teamster friend for the last seven or eight years, and Mr. Schmidt 
agreed. I personally sent Mr. Cross expense money to come to New York and 
asked him if he and his friends would not cooperate with us in this case. Mr. 
Schmidt and I agreed that we would draft a standard affidavit that could be 
used by any Teamster stating that no proper meeting had been held, that 
there were many irregularities in the election of officers and delegates, and 
that these were known to exist in their particular local and in other locals. 

We did this and Mr. Harold Cross neanwhile came to New York, where we 
held several conferences. He then returned to Michigan, began work with 
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his associates and my group of friends there, and they were able to assemble 
over 100 affidavits of the desired type in the next few days, which formed 
the substantial basis of the case. These affidavits, which are a part of the 
record, were presented at the time of the hearipg in the first preliminary 
injunction on September 27, 1957. 

Mr. Schmidt, without consulting the plaintiffs or me, decided, some- 
time prior to September 20, 1957, that he should discuss this matter with 
Mr. Thomas Dodd, a lawyer in Connecticut with whom he was contemplating 
a general law partnership. Mr. Dodd, Mr. Schmidt explained to me, wasa 
member of the District of Columbia bar (which we were not) and had offices 
there (which we did not). Mr. Schmidt subsequently told me that Mr. Dodd 
at first was not enthusiastic about the case, doubting that it could succeed. 
Subsequently, when he was informed that the affidavits existed and that there 
were over 100-odd already written out, Mr. Dodd began to recognize that a 
national pattern did exist. He went to Washington and was there on September 
26, 1957, when Mr. Schmidt and I arrived with the affidavits I had assembled. 


Preliminary Injunction Obtained 


On the morning of September 27, 1957, we appeared in this Court, 
and filed the affidavits in support of our request for a preliminary injunction 


against the convention being held in Miami. On that morning, argument on 
behalf of the plaintiffs was presented by Mr. Schmidt. The Court continued 
to hear argument of counsel throughout the remainder of the day and at about 
4:00 o'clock determined that the preliminary injunction would issue against 
Mr. Hoffa and the Teamsters Union, prohibiting them from holding the irregu- 
lar convention. The court order was to be drawn, and findings of fact and 
conclusions of law to be drafted by us as counsel for the plaintiffs and sub- 
mitted for signature the following morning, which was Saturday, September 28th. 
It was necessary also to obtain a bond in the amount of $50, 000. 00, 
which had to be posted at the same time as we submitted the findings of fact 
and conclusions of law. With considerable difficulty I obtained this bond 
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through a prominent insurance group with the help of its President and the 


General Counsel of the Surety Association of America. The company ex- 
plicitly stated that they would look to me for payment of the bond and any 
liability thereunder; I had to sign as indemnifier and in order to impress 

the seriousness of the matter upon Mr. Dodd I also asked him to sign as co- 
indemnifier. The court order for a preliminary injunction was issued on 
September 28th at approximately 11:15 in the morning. The Court informed 
us, however, that the records would be immediately transferred to the United 
States Court of Appeals for the District of Columbia at the request of the 
Teamsters Union and that we should be prepared for a hearing before the 
Court of Appeals that very day. | 





Preliminary Injunction Lost 7 

I telephoned at once to Mr. Schmidt, who had gone to New York the 
night before in the belief that there would be only the formalities of signing 
the court orders and posting the bond. Told by me of the appeal, Mr. Schmidt 
promised to take the first plane; I called the American Air Lines and ob- 
tained him a seat to come to Washington to be there at 1:30 p.m. M:. Dodd, 
however, informed me that he intended to proceed without Mr. Schmidt, would 
“argue it himself" and declined to ask for an adjournment until 2:00 p.m., 
although the luncheon hour was approaching. The argument, of course, re- 
quired intimate knowledge of the facts, the Constitution of the Teamsters 
Union, etc., as well as a thorough grasp of the legal problems involved. 
At approximately five minutes to 12:00, Mr. Dodd, his associate, Mr. Cohn, 
and I entered the Court of Appeals and the argument began on a review of 
the lower court's order for preliminary injunction. It was very obvious to many 
of us present that Mr. Dodd was not sufficiently familiar with the case and 
that we would very likely lose the preliminary injunction already secured. 
Mr. Schmidt was able to get back to Washington by approximately 2:00 o'clock, 
but was too late to participate in the argument. Later that day, at about 4:00 
o'clock, the Court of Appeals reversed the order of this Court. 
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Subsequent Events 
Mr. Dodd immediately wished to drop the case; he said it was hope- 


less to continue and was very discouraged with the whole matter. After 


considerable conversation, it was decided that we should take the matter up 
with Supreme Court Justice Tom Clark for possible review by the Supreme 
Court. Justice Clark advised us that the matter would be, if heard, under 
the jurisdiction of Chief Justice Warren because the Chief Justice sat on 
such District of Columbia cases. It was later discovered that at a Judicial 
Conference in Hartford, Connecticut, to be held that weekend, Justice 
Warren would be in attendance. It was decided that we would try to see the 
Clerk of the Supreme Court, Mr. Fey, who was with Chief Justice Warren, 
and take up the matter with him, so that on Monday, September 30th, the 
action of the Court of Appeals might be presented for review before the 
Supreme Court. The Miami convention was going to be held that same week, 
in the first part of October. I thereupon returned to New York with Mr. 
Schmidt on the evening of September 28. 

Although we were greatly discouraged that Mr. Dodd had not waited 
for Mr. Schmidt to argue the case, I looked forward to the possibility of 
review by the Supreme Court. On Sunday, September 29, I drove out to 
New Rochelle to meet Mr. Schmidt and Mr. Lawrence Smith, one of his 
associates, and drove them up to Hartford, in the hope of obtaining an inter- 
view with Chief Justice Warren. We were able to see Mr. Fey and to dis- 
cuss the matter with him. Mr. Fey advised us that he would take the matter 
up with Chief Justice Warren on the plane returning to Washington. He stated 

that it would be best for us to appear in Washington on Monday morning and 
file our application there for review. He advised us that we would not have 
an oral hearing but the papers would be reviewed and Chief Justice Warren 
would render a decision in a short time. 

I worked with Mr. Schmidt and the others in Hartford all Sunday 
evening, September 29, and finally drove them all over to the train in New 
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Haven at 4:00 a.m. on Monday morning. I then drove back to New York 
and caught an early morning plane to Washington. This was Monday morn- 
ing, September 30, and I was able to arrive at the Supreme Court with our 
papers slightly before 9:00 a.m. Mr. Cohn and I then proceeded to the 
office of the attorney for the Teamsters upon whom we served copies of 
the papers which we had previously filed in the Supreme Court. 

We now awaited the decision of Chief Justice Warren. We were 
told at approximately 4:00 o'clock on the afternoon of September 30 that there 
would be no decision by the Supreme Court that day. Nothing was forthcoming 
on October 1, the next day. On Wednesday, the 2nd of October, the decision 
came down from Chief Justice Warren, which refused to disturb the action 
of the Court of Appeals in vacating the preliminary injunction. 

Upon returning to New York, it was decided by us that we would await 
the conclusion of the convention at Miami and make a study and review of 
the actions taken therein. We kept in constant touch with Union delegates 
and others at Miami, who knew of the irregularities in the selection and 
seating of delegates and were interested in the defeat of Mr. Hoffa and his 
associates. Various labor leaders, from all over the country, who were 
most anxious that we should succeed in our action and were very disappointed 
by recent setback before the Court of Appeals, contacted us. We advised 
them that under the terms of the Court of Appeals order, we believed that 
we would be able to obtain an injunction to prevent the officers elected at 
Miami from taking office, on the theory that the entire election procedure 
was contrary to the by-laws of the Union, and, therefore, illegal. 

Between October 2nd and October 20th, I spent a substantial part 
of my time in the preparation of evidence for the coming suit. I worked 
with rank-and-file union members around the country, phoning, discussing 
various aspects of such a suit and also trying to obtain their support in 
helping to show the "national pattern" of the Teamsters election irregularitjes. 

I also sought to interest others who might supply us with the funds to 
carry on the fight. Accompanied by Mr. Bartley Crum, a New York attorney, 
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tried to arrange a fund-raising campaign, to help bear the cost of the liti- 
gation. We went to see many prominent people. Among those who were 
interested and who attempted to help us was Tex McCrary, the radio com- 
mentator. He devoted his entire program and, through my intervention 
and that of Pat Kennedy, developed a New York interest. We thus were 
able to start a flow of funds to the Teamster Rank and File Committee 


through the "Tex and Jinx" radio program. Mr. Fulton Lewis, Jr., also 
devoted an entire program to the case and it became a national cause; many 


people, all over the country, wrote letters and took a great interest in our 
efforts. We were in constant touch with Columbia Broadcasting, National 
Broadcasting and others to keep an interest in the case. 


Second Preliminary Injunction 


On October 20, I returned to Washington with Mr. Schmidt for a 
hearing on our application for a second preliminary injunction. Mr. Schmidt 
argued the natter, in the presence of Harold Cross and many other rank- 
and-file teamsters from around the country. At the end of the argument the 
injunction was verbally ordered by Judge Letts, contingent upon our posting 
a $100, 000.00 bond. Once again, I personally secured the bond and pledged 
my personal liability for the same. I did this most reluctantly but there was 
no one else who could do it. This meant that I was responsible throughout 
the entire case for a possible personal liability of $100, 000.00 It was not 
until February 10, 1958, that the undertaking, by order of the Court, was 
vacated and surety discharged. 

Thereafter, I traveled to various places to obtain evidence in the 
form of affidavits and otherwise, and to obtain witnesses for the case. For 
example, I went up to Syracuse on November 3rd nd met with a Teamster 
group in that city. I took a man from the Wall Street Journal with us and 
there subsequently appeared in that publication an excellent article about 
the whole Teamster Rank and File Movement, which article aided our cause. 
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My work in the preparation of the evidence and in enlisting financial 
support continued without interruption. On November 7: I went to Washing- 
ton again with Mr. Larry Smith and Mr. Godfrey Schmidt (purchasing Mr. 
Smith's tickets as well as my own) and remained in Washington over 
November 7th and 8th. On November 18, I went to Washington again; on 
November 21, I returned to Washington with Mr. Kennedy and Mr. Cunning- 
ham, the "lead plaintiff," and again on November 22. On Saturday, Novem- 
ber 23, I went to Philadelphia with Mr. Pat Kennedy to see various Union 
members who had information of value to our case. These men knew about 
irregularities in their own particular union in Philadelphia and they did go 
to Washington subsequently to testify as witnesses in our behalf. During 
this time also we prepared a rally to be held at the Waldorf-Astoria on 
December ist. CBS Television and others covered the rally, which was 
very well received over their network and we received considerable response 
from it. This rally cost $1, 000. 00 just for the room and only through funds 
of my personal friends was it possible to pay this expense. 

On December 6, I went out to St. Paul with Mr. Kennedy to organize 
support from Teamster Rank and File elements against the Hoffa elements 
in that area. On December 8, I went to Cincinnati and me with a represen- 
tative of a similar group. While I did not participate as counsel in the trial, 
which commenced on December 2, I devoted in the preparation of evidence 
used at the trial and in other related matters from September 10, 1957, 
to January, 1958, a total of not less than 62 days. | 

Throughout the period from September 10, 1957, I incurred various 
necessary expenses, including telephone, travel, etc., and liability for an 
unpaid bond premium, in an ah-ount not less than $3, 261.16. All of my 
endeavors had been to aid in the proper and best prosecution of the case 
on behalf of the rank-and-file teamsters. I came into this case with a 
record of nine years in which I have been associated with the advancement 
of the teamster rank-and-file cause. An itemization of such out-of-pocket 
expenses covering the period September 10, 1957, to January, 1958, is 
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annexed hereto and made a part hereof as Exhibit "B". 


The Plaintiffs 

For a proper understanding of this affiant's contribution to this liti- 
gation and the present attitude of certain other counsel with respect thereto, 
it is necessary to set forth the following additional facts. While all the fore- 
going activities were going on, the plaintiffs in the case repeatedly told Mr. 
Schmidt and me that they were dissatisfied with Mr. Dodd and that they 
wanted Mr. Dodd to have nothing further to do with the case. They expressly 
stated that they had not retained Mr. Dodd, but Mr. Schmidt. It was the 
strong feeling of the plaintiffs that Mr. Dodd's primary interest in the case 
was publicity-seeking for a political campaign he was considering in Connecti- 
cut and they feared that the interests of the case would be subordinate to 
these ends. Several incidents led to this feeling, not the least of which con- 
cerned a carefully planned and elaborate coverage in "Life Magazine, " 
which was cancelled by Mr. Schmidt at the last moment because Mr. Dodd, 
who had insisted on being included in any pictures, was not then available 
to be photographed. 

Mr. Schmidt heard all these complaints but stated that he had made 
an agreement with Mr. Dodd and that without him we would have no District 
of Columbia offices. I told him that I would investigate the possibility of 
having an outstanding District of Columbia law firm become associated with 
him in the case, and, with the knowledge of Mr. Schmidt and the plaintiffs, 
I made some inquiries in this regard. This upsetting situation came toa 
climax on or about November 25, when all the plaintiffs presented a written 
demand to Mr. Schmidt that Mr. Dodd no longer have any connection with the 
case. (A copy of this demand is annexed hereto as Exhibit "C.") Mr. Schmidt 
finally stated that if the plaintiffs insisted on this he, too, would resign. Even- 
tually, Mr. Dodd learned of this effort to displace him, and his feelings toward 
me, whom he blamed unjustly for provoking the situation, became less than 
friendly. 





23 | 

Friction also has developed between Mr. Schmidt and Mr. Dodd. I 
have been informed by the plaintiffs that, while Mr. Schmidt was busily en- 
gaged in the trial of the case, the so-called "settlement" was being negotiated 
without his knowledge and without the knowledge of the laintiffs by a Mr. 
Blumenfeld, associated withMr. Dodd, with a Mr. Cheyfitz in the office of 
the attorney for Hoffa. Mr. Schmidt was thereafter persuaded to give his 
consent to the ''settlement" and was nominated as one of the so-called "moni- 
tors." I, although an attorney of record, was not consulted with respect 
to this "settlement '' and never have agreed to same. For an example of its 





acceptance by rank-and-file members of the Teamsters, I attach hereto perti- 
nent excerpts from a letter dated February 2, 1958, (two days after the 
"settlement") from Harold H. Cross (whose anti-Hoffa activities have been 
previously described herein, pp. 2, 5) to the Honorable John L. McClellan, 
Chairman, Senate Select Committee on Improper Activities in the Labor or 
Management Field. (Exhibit "D" attached. ) : 

I have read in the public press, and later confirmed from an examina- 
tion of the records on file in Court, that Messrs. Schmidt, Dodd and Blumen- 
feld have applied to the Court to award them counsel fees in the sum of 
$350, 000 to be paid by the Teamsters Union. The application is made by 
them as "counsel" "for services performed as such counsel. " Said applica- 
tion, which was made without my knowledge, makes no reference to me or to 
the services whichI performed. I respectfully direct the attention of this 
Court to what I stated to Mr. Schmidt in a letter (copy of which is annexed 
hereto as Exhibit "E") dated March 13, 1958, and to which no reply has been 
made: | 


"As you know my sole objective since 1949 has been 
to secure simple justice for the rank-and-file membership 
of the Teamsters, Although a counsel of record in our 
District of Columbia case, I was not consulted on the terms 
of the 'settlement' of the case and will not comment upon it. 
What I do wish to make clear is this: if the work of all 
counsel for the plaintiffs is to be regarded as a public service 
(and their reimbursement is to be restricted to out-of-pocket 
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expenses) I shall gladly donate my contribution upon that 
basis; on the other hand, if you seek and the Court awards 
legal fees, I expect you to live up to your agreement that I 
shall receive twenty-five per cent of all fees granted to all 
counsel for the plaintiffs. " 


The haves expression is still a correct summary of my position. 
The truth of the principal points I have made is attested in the affidavit 
of John Cunningham, so-called "lead plaintiff” in the case (annexed hereto 
as Exhibit "E") and, if disputed, can readily be ascertained by the Court in 
a hearing. 
/s/ 


EXHIBIT A 


SCHMIDT & TETREAULT 
COUNSELLORS AT LAW 

12 East 41st Street 
New York 17, N. Y. 


December 2, 1957 


Peter W. Hoguet, Esq. 
15 William Street 
New York 5, New York 


Dear Peter: 

This will confirm and fulfill the promise I made to you orally several 
times recently respecting the wonderfully helpful contribution you have made 
and are making toward the success of our Cunningham case. 

At first it was my idea to give you a fee based entirely on the contin- 
gency of an allowance made by Judge Letts. On reconsideration I think it 
would be fairer to you if your fee included, over and above remuneration for 
your out of pocket expenses. 

1) Ten percent of all moneys raised through your initiative or intervention 
with or through other people 
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2) Fifteen per cent of all fees allowed by the Court or Courts out of the Union 
treasury. | 

In addition I think you would be. entitled to a per diem for the free time 
you have so generously given to this case. : 

I make this commitment as Chief Trial Counsel and as Counsel of 
record by the wishes and request of the thirteen teamsters who originally re- 
tained me for this action. 


Gratefully, , 
/8/ Godfrey P. Schmidt 
Godfrey P. Schmidt 


EXHIBIT B 
ITEMIZATION OF OUT-OF-POCKET EXPENSES 
OF PETER W. HOGUET (Sept. 1957 - 
Jan. 1958) : 
Transportation $ 448. 71 
Telephone 276. 46 
Hotels 311. 30 
Miscellaneous 224. 69 
$1,261.16 
Liability for unpaid premium on 
$100, 000 Injunction Bond | 
(as per attached) 2,000. 00 
TOTAL : $ 3, 261.16 


STATEMENT 


The Fidelity and Casualty Company of New York 
WASHINGTON, D. C. BRANCH OFFICE 
802 - 807 American Security Building 
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WASHINGTON 5, D. C., 
October 31, 1957 
TO: Peter W. Hoguet 
| 15 William Street 
New York City, New York 
Make All Checks Payable To The Fidelity And Casualty Company 


| Of New York 
DATE NO. NAME PREMIUM 
10/31/57 $1169974 $100, 000 Injunction $2, 000. 00 


Bond To Int. Broth. 
of Teamsters from 
John Cunningham, 
Thomas C. Manning, 
et. al. 


EXHIBIT C 


THE SHATZ PAINTING CO. 
November 25, 1957 


Mr. Godfrey Schmidt 
12 East 41st St. 
New York City 


Dear Mr. Schmict: 
It has come to our attention that you plan to have Thomas Dodd and 
his associates argue part of our case. 
- We understood that you were our attorney and want to make it absolute- 
ly clear that we retained you. 
_ We request you to file immediately a substitution of attorneys of record. 
We want the attorney of record to be Godfrey P. Schmidt, and this is 
to appear on the record in the clerk's office Federal District Court House, 
Washington, D. C. and opposing counsel to be so notified of same. 
/s/ Harold Will 
/s/ Andrew Boggia 
/s/ John Cunningham 


€ 


/s/ John Olsen 

/8/ Steve Milone 

/s/ Edward McFarland 
/s/ John T. McGlynn 
/s/ George J. Becker 
/s/ Tom Manning 

/s/ Frank Kennedy 


905 Victoria St. 


Flint, Michigan 
Feb. 2, 1958 


Senator McClellan 


Dear Sir: | 
A group of men in Flint, Mich. have with the leadership of Mr. Peter 
Hoguet a New York lawyer, worked very hard to bring about the current 


Teamster clean-up action. Mr. Hoguet guided the petitioning of Congress to 
continue its Teamster Union investigation after the 1953 Detroit Hearing was 
stalled. These signed petitions are available. Asa result of this action on 
the part of the Rank and File Teamsters the enthusing Congressional and 
Senate Committee have conducted the probe into Union Racketeering. 

The Flint group have at all times beginning at 1949 worked toward a 
common goal that of cleaning out the dictators in the Teamsters first and 
toward the right to put their case before the members of the Union, which 
will be very simple once the first objective is accomplished. We havea 
great deal of correspondence which will establish this claim. 

With this background it was only natural when Mr. Hoguet, our ad- 
visor for the past nine years, contacted me concerning another effort directed 
at cleaning up the Teamsters, that I was anxious to join the new group. This 
group as I refer to was the: thirteer rank and file Teamsters in New York 
who were seeking to stop the rigged election of James Hoffa. 
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It was Mr. Hoguet that asked me to join this group, and because of the 
risk involved in any effort directed at unseating the Dictators of the Teamsters, 
it is very doubtful that I would have joined the effort were it not that Mr. 
Hoguet was a part of the action. Money for me to come to New York to dis- 
cuss the issue was sent to me by Mr. Hoguet $100.00 9-11-57. Without 
this cooperation on the part of Mr. Hoguet I could not have made the trip to 
New York. 

I was asked if I could get affidavits from Teamster Members which 
would substantiate the changes brought by the New York group against the 
Teamster Officials. To this I agreed and the proposed affidavits were drawn 
up and were checked over by Mr. Hoguet. I received the finished affidavits 
forms in Flint 9-17-57., and also a letter of instructions from Mr. Schmidt, 
the attorney for the N. Y. group. This letter is in our possession. 

_ With the aid of another member of our group in Flint and the coopera- 
tion of many Rank and File Teams to Members we were successful in getting 
over one hundred affidavits signed. This was just a start, many more would 
have been signed but Mr. Schmidt wanted the ones we had signed and ask for 
me to deliver them to Washington. This was not done but it did slow up our 
progress. The secured affidavits were sent to the group in N. Y. via Mr. 
Hoguet. These numbered about one hundred and represented thrity eight 
Teamster Locals. We have a few signed affidavits in our file which were 
not used. Mr. Hoguet and the Flint group,- we feel put the teeth in the action, 
the N. Y. group had to have the affidavits to back up their charge of a rigged 
election, we were very much a part of this action. 

As the case proceeded and testimony was needed to substantiate the 
charge against the union officials our group was again asked to join the 
action. 

Once again our efforts over the past nine years paid off, our files 
contain the names of hundreds of Teamster Members who want their union 
cleaned up. This record as we have it would not have been in existence today 
were it not for the personal leadership and assistance of Mr. Hoguet. He 
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has furnished the spunk and encouragement that has been needed to keep our 
efforts, to clean out union racketeers, alive. The hardships put on the 
families of our group over the years have been terrific. One must realize, 


after studying the facts, there had to be an unswerving trust by the group 


in someone. That "someone™ being Mr. Peter Hoguet. 

~ We found witnesses and referred their names and addresses to the 
N. Y. group. We have a list of those proposed witnesses. To the best of 
our knowledge none were called. | 

We were still seeking witnesses for the case when we discovered, via 
the press, there had been a settlement. | 

Mr. Hoguet called me from Kansas City asking about the settlement 
and as I had previously called Mr. Schmidt, I relayed as near as I could 
the terms of the settlement as told me by Mr. Schmidt. | 

Mr. Hoguet had tried to contact Mr. Schmidt but was unable to do so. 
It was Mr. Hoguet's expressed opinion to me at this time that he did not like 
the settlement situation. ! 

Mr. Schmidt made several promises to me concerning the settlement 
on 1-23-58 however, none of these have been carried through. 

This settlement of which hundreds of Teamsters were a part of was 
made without the O.K. of even the cooperating parties. Mr. Hoguet, a party 
in this action, nor our group were not consulted. Mr. Hoguet did not sign 
the agreement to settle the issue by the establishment of a moritor set up. 
The monitorship by Mr. Schmidt seems to be very ineffective, no action 
or fulfillment of any promises by Schmidt have been made. The inactive 
monitor set up is a slap in the face to all the Teamsters who cooperated 
with the original efforts, also to others who helped the N. Y. group establish 
the case. If the monitor group fail to hear and heed the crys of the Teamster 
Members, the part being played by the monitor is a national crime. 

We have every right to expect action yet there has been none and Hoffa 
goes along his merry way as an illegally elected president of the Teamsters. 
He has no legal right to a cent of union dues. 
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We are asking the McClellan Committee to call any or all of our 
group and especially Mr. Peter Hoguet in an immediate effort to put this issue 
on record. 

If the Teamster Members controlled the monitor se up and have full 
knowledge of its action it can work. 

Mr. Peter Hoguet is the man to champion the cause of all Teamster 
Members, he has proven this over the past nine years and this fact I can 
prove. 

/s/ Harold H. Cross 


March 13, 1958 


Godfrey P. Schmidt, Esq. 
12 East 41st Street 
New York City, New York 


Dear Godfrey: 
Re: Cunningham, et al. -v- English, et al. 

Your letter dated February 25, 1958 has been received by me and I 
think that a few pertinent facts should be re-stated. 

1. When in September, 1957 you asked me to become associate 
counsel in this case, you had a local New York situation and believed that you 
could not prevail in enjoining the forthcoming Hoffa election unless you could 
show that similar illegal activities constituted a national pattern; 

2. At your request I was responsible for assembling proof of that 
national pattern, which I could do because of my relationship since 1949 with 
rank-and-file Teamsters in various states, as well as my connections with 
additional sources of evidence; 

3. I performed my assignment in good faith and to the best of my 
ability; the evidence of a national pattern which I accumulated for you was 
presented by us to the District Court and it enabled the plaintiffs to obtain 
the preliminary injunction and it later contributed to the prima facie case at 
the trial; 
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4. At your request I obtained (at considerable inconvenience to others) 


two necessary court bonds in large amounts and personally became co-indem- 
nitor for you. Without these bonds no injunction could have been obtained; 

you have publicly recognized this fact and the value of my efforts in this con- 
nection on several occasions; ! 

5. There was no assignment you ever gave me throughout the proceed- 
ings, which was not carried out; 

6. Your agreement with me has been that my fee shall be twenty- 
five percent of any and all fees awarded to all counsel for the plaintiffs, and 
I have repeatedly rejected any change in this which you have proposed. 

You are very wrong in stating that I undertook to "stir up” your 
clients against you and Tom Dodd. Not one of the plaintiffs and no other per- 
son could support you in that assertion. The fact is that the plaintiffs did 
not retain Tom Dodd and that you introduced him into the case as a new 
partner in your firm -- if such he is. When the plaintiffs themselves be- 
came "stirred-up" and dissatisfied with his assuming a major role in the 
case (specifically after the unsuccessful argument of the appeal from 
the first preliminary injunction), I then explored the possibility of obtaining 
for you, in the interests of the plaintiffs, the assistance of competent District 
of Columbia counsel, there never being any question but that such attorneys 
would act only under your supervision as Chief Counsel. | You rejected this 
possibility but there is no one who could say that at any time in this endeavor 
I was disloyal to you, or doing otherwise than trying to assist you. 

As you know my sole objective since 1949 has been to secure simple 
justice for the rank-and-file membership of the Teamsters. Although a 
counsel of record in our District of Columbia case, I was not consulted on 
the terms of the "settlement" of the case and I will not comment upon it. 
What I do wish to make clear is this: if the work of all counsel for the 
plaintiffs is to be regarded as a public service (and their reimbursement 
is to be restricted to out-of-pocket expenses) I shall gladly donate my 
contribution upon that basis; on the other hand, if you seek and the Court 
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awards legal fees, I expect you to live up to your agreement that I shall re- 
ceive twenty-five per cent of all fees granted to all counsel for the plaintiffs. 
I share your regret that our relationship has deteriorated. All that 

I can say is that for months it has been evident to me that you are a much 
overworked man. 

Sincerely yours, 

/s/ Peter W. Hoguet 

Peter W. Hoguet 


EXHIBIT F 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
JOHN CUNNINGHAM, being duly sworn, deposes and says: 

I am the "lead plaintiff" in this case and have been such since its 
commencement. This affidavit is submitted in support of the application of 
Peter W. Hoguet, one of the attorneys for the plaintiffs, for a fair and equi- 
table share of any counsel fees awarded to our attorneys. 

I have read the letter from Mr. Hoguet to Godfrey P. Schmidt dated 
March 13th 1958 and depose that it is true in all respects to the best of my 
knowledge, information and belief. 

With respect to the specific question of the fees to which Mr. Hoguet 
should be entitled, the following facts are true to my personal knowledge: 

1. In my presence, or on or about September 26th, 1957, and 

on several subsequent occasions our Chief Counsel Godfrey 

P. Schmidt stated to Mr. Hoguet that the value of Mr. Hoguet's 

contribution to our case was such that Mr. Hoguet's share of 

counsel fees should equal twenty five per cent of all such fees 
_ awarded to all counsel for the thirteen plaintiffs; 
2. Mr. Hoguet, as associate counsel, advised us on the basic 
preparation of the entire case from its very commencement; 
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he was assigned the primary responsibility for obtaining 

evidence that our New York experiences as members of 

the Teamsters' Union were being duplicated in other states 

so as to form a national pattern; had traveled to various parts 

of the country to obtain evidence in the form of affidavits and 

otherwise, which would establish this basic contention of 

the plaintiffs; had personally obtained two bonds necessary 

to the securing of the preliminary injunction in the case and 

accomplished this after all other efforts by our counsel, to 

obtain such bonds, had failed; and otherwise cooperated, in 
any manner requested by Mr. Schmidt or the puatite, in 

the preparation and trial of our action. 

All his endeavors to date have been to aid in the proper and unselfish 
prosecution of the case, on behalf of the rank-and-file Teamsters. He 
brought to the case a record of such action in the past, t advance the 
Teamsters cause, commencing in 1949. 

/s/ John Cunningham 

Sworn to before me this 21st day of March, 1958. 


/s/ Patrick J. Hughes 
NOTARY PUBLIC 


[Filed June 11, 1958] 
STIPULATION | 

WHEREAS, in February, 1958, the undersigned, counsel for plain- 
tiffs, moved, pursuant to paragraph 14 of the Consent Decree entered on 
January 31, 1958, for an order fixing the reasonable fees of counsel and 
by subsequent amendment the undersigned requested that the Court fix such 
reasonable fees in the sum of $350, 000; and, 

WHEREAS, the undersigned have agreed amongst themselves upon 
a division of such fees as this Court may allow, and accordingly respect- 
fully request the Court to determine, in a single award, the reasonable fees 
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to be allowed to the undersigned, in lieu of making separate awards with 
respect to fees; and, 

WHEREAS, the undersigned have incurred expenses in connection 
with the prosecution of the aforesaid action for which they respectively 
seek reimbursement. The claim for reimbursement of expenses on behalf 
of the undersigned Godfrey P. Schmidt was submitted with his affidavit 
sworn to April 25, 1958. The claims for reimbursement by the undersigned 
Thomas J. Dodd and M. Joseph Bluménfeld have been separately submitted; 


and 


WHEREAS, the undersigned respectfully request that their respective 
claims for reimbursement of expenses be separately considered and deter- 
mined, and such reimbursement allowed to them, respectively, as to this 
Court may seem just and proper. 

NOW THEREFORE, the undersigned stipulate and agree that: 

i. One award in respect of fees may be made to the undersigned 
jointly for the services rendered herein by themselves, their partners and 
associates. 

2. The respective claims of the undersigned for reimbursement for 
expenses incurred herein be separately consideredand separately allowed 
to each of them respectively. 

Dated this 4th day of June, 1958. 

/s/ Godfrey P. Schmidt 
/s/ Thomas J. Dodd 
/s/ M. Joseph Blumenfeld 


[Filed July 28, 1958] 
Proceedings Before Hon. Dickinson F. Letts, . 
Thursday, June 26, 1958 
THE COURT: Next, I will hear the petition of Lo Brutto for Com- 
pensation and expenses. 
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PETITION OF Lo BRUTTO FOR COMPENSATION AND EXPENSES 

MR. BECKER: Mr. Lo Brutto has filed a petition for compensation 
for his services as counsel for the plaintiffs, one of the counsel for the 
plaintiffs, in the sum of $17, 050 which, as his affidavit indicates, is for 
time of 682 hours spent in the matter and which balances out by my division 
to a fee of $25 per hour. | 

I understand--I was not present the other day when there was a meeting 
in which this matter was preliminarily discussed--that some objection was 
raised on the grounds that Mr. Brutto was not a counsel of record. 

Your Honor, I know you are familiar with the Consent Decree, be- 
cause, as a matter of fact, I got my copy from your office. 

THE COURT: Yes. 

MR. BECKER: Paragraph 14, the last paragraph i is a very short one 
and reads as follows: 

"The International Brotherhood of Deciseteral a 

Warehousemen and Helpers of America shall pay the fees of 

counsel for the Plaintiffs. " 

That is one thing. | 

THE COURT: Yes. | 

MR. BECKER: "And expenses incurred by those in the prosecution of 

this action. Such fees and expenses to be determined by this Court." 

I think that the clear language of that paragraph requires any counsel 
who is entitled to a fee, to come to this Court and request : of this Court and 
request the Court to set it. 

The word "counsel" is certainly a word that is clear and has a sensible 
meaning, cognizant to all attorneys, and I think that that is clearly distinguish- 
able from the less arty word "counsel of record." , 

Your Honor does not have to have me remind you that there is a great 
deal of difference between being a counsel for somebody and being the counsel 


of record. ! 
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_ It is submitted, if your Honor please, that there were at least three 
counsel of record for the plaintiffs in this case Now, counsel of record 
differ from just plain ordinary counsel in many ways. For one thing, counsel 
of record sign pleadings. Counsel of record can file a motion for bias and 
prejudice against the judge, but an ordinary counsel could not. 

Mr. Lo Brutto, as the affidavit shows, was retained--I might point 
out, if your Honor please, that Iam going to refer to two affidavits in this 
case. One was the petition of Mr. Lo Brutto, in affidavit form. 

The other is an affidavit of Godfrey P. Schmit, which I understand was 
filed this morning. Is that correct? 

MR. SCHMIDT: Yes, sir. 

MR. BECKER: Filed yesterday, in this matter. 

The affidavits show that Mr. Lo Brutto was retained by the Plaintiffs 
as a counsel in the matter, and as counsel, he worked under the direction of 
but not as an assistant to, Mr. Schmict. 

The affidavit shows that in addition to that work, he wore another hat, 
in that the plaintiffs themselves combined and consolidated, realizing that they 
did not have enough money amongst themselves to defray expenses of the suit, 
combined themselves into a committe¢e in which they associated for the purpose 


of raising money and for public relations and other work, collecting witnesses , 


and arranging for witnesses’ fees and the like. That committee also retained, 
rather the people of the committee, retained Mr. Lo Brutto as counsel for 
that committee, and he appeared along with another gentleman who was the 
Treasurer and kept the books and records for them. 

No one as far as I know has come out and said Mr. LoBrutto was not 
counsel for the plaintiffs so that he did not do the work which he claims in 
his affidavit, setting out various meetings and preparations of legal documents 
and all. 

Mr. Schmidt certifies in his affidavit that he thinks that Mr. LoBrutto 
is entitled to a reasonable fee. 


“0 
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We submit, if your Honor please, that first, Mr. LoBrutto is properly 
before the Court in that he is required, if he expected to get any money on 
the grounds of being counsel, to come to the Court under the terms of the agreement. 

Secondly, the agreement as Crawn by attorneys mentions that counsel 
should come to this Court and ask for money and does not ay "Limited to 
counsel of record only." 

Thirdly, a counsel of record and a signatory of this, and I think Mr. 
Schmidt would be recognized as the Chief Counsel for Plaintiffs in this matter, 
has stated there in his affidavit that Mr. Lo Brutto, he believes, is entitled 
to come to this Court and request his fee. 

I find that in the last paragraph of the affidavit of Mr. Schmidt, and 
it reads as follows--it is very short--just above the signature it says: 

"It is my opinion, too, as heretofore indicated, that 

Mr. LO Brutto's application is within the contemplation of 

the Consent Decree and is properly before the Court. e 

Now, that is the statement of one of the ss easiia as to the meaning 
of the word "counsel." 


So those three things, it seems to me, if your onbe please, place 


Mr. Lo Brutto properly before the Court to petition for his reasonable fee. 
The affidavit of Mr. LO Brutto setting out specifically the things that 
he did, the number of hours that he put in to the extent of 682 hours of work, 
would I think, justify his asking for $25 a hour on that a 5 and the amount 
of $17, 050. | 
Now, if your Honor please, if there is objection to this, I would like 
to reserve a little time to be heard in counter-argument after the objection. 
If no one objects, why then, we thank your Honor. | 
THE COURT: I will hear from Mr. Williams. __ 
MR.. WILLIAMS: That is the best display of optimism I have heard 
in your Honor'sCourt in a long time. | 
Your Honor, not only do we object to the application that has been made 
to your Honor by Mr. Becker on behalf of his client, but I have strong feelings 
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that Mr. LoBrutto has no place in this hearing, and I think that an objection 
would have been made and made properly to his even having been heard 
here. I did not make such an objection, however, because I felt that he should 
have an opportunity to state his case before your Honor. 

Mr. LoBrutto was not counsel of record during the three months in 
which I served the defendants in this case, and during that time I never saw 
Mr. Lo Brutto in my life. 

I saw him for the first time a week ago when we had an informal meet- 
ing in your Honor's chambers. I, representing the defendants, think would 
have had some knowledge of Mr. LoBrutto's participation in this case had he 
been a participant on behalf of the plaintiffs in this litigation, but he never saw 
fit to enter his appearance here. 

When your Honor signed the order on January 31 of 1957, there was 
present Mr. Dodd, Mr. Schmidt and Mr. Blumenfeld, counsel of record, 
who affixed their signatures to this order. It was contemplated that the coun- 
sel who would be paid their fees and expenses were the three counsel who 
were present. No one spoke up and said--to put me on warning--that any 
other counsel would come forward with a claim for fees and expenses. 
Otherwise, of course, I could not have agreed to pay for unknown services 
to unknown lawyers who had been engaged during the year 1957 by this so- 
called Rank and File Committee. 

So, I object. I think, if Mr. Schmidt feels that Mr. Lo Brutto hasa 
claim, a reasonable claim for services, Mr. Lo Brutto is an association 
of his in his offices, and it seems to me that he can take an equitable adjust- 
ment with him out of his part of the fee that is allowed. 

I think that Mr. Lo Brutto has no more standing here, if the Court 


please, as an individual not of record than would the lawyers who were 


associated with Mr. Dodd and Mr. Blumenfeld, who really participated here 
--Mr. Kaplan, Mr. Calvocoressi and Mr. Segal, who were in the Dodd-Blum- 
enfeld Office, who sat here today and who were working with and associated with 
him. But it was within the contemplation of all that the lawyers who were 
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of record would bear the responsibility for their associates who were hired 
to work on this case. | 

So, I object to the application for fees and for expenses on behalf 
of Mr. LoBrutto, and I urge your Honor that he has no standing to appear in 
this case. 

THE COURT: Mr. Becker. 

MR. BECKER: If your Honor please, Mr. Williams has stated one 
thing and reiterated what I had stated that Mr. Lo Brutto was not a counsel 
of record. | 

Mr. Williams, I am somewhat surprised, would take the position that 
when he, the very adept craftsman which he is in drawing | up of decrees and 
proposed orders, when he used the word "counsel, " that what he really meart 
was "counsel of record" and that everybody else in the room took exactly 
that same position. Because we have Mr. Schmidt who has an affidavit on 
file in this case, says no, that is not what I meant. I meant counsel, because 
I say Mr. LoBrutto is entitled to come here for his fee. : 

Now, I think that Mr. Williams’ position is taken because he miscon- 
strues the relationship between Mr. Schmidt and Mr. LoBrutto. 

In his statement before your Honor just now, he mentioned that Mr. 

Lo Brutto was the association of Mr. Schmidt. He pointed out, too, as associate 
counsel, that the other attorneys of record in this particular case. 

However, Mr. Lo Brutto, when he was on the stand this morning in 
this case, stated that he octupied space in that office but that he was independent 
of Mr. Schmidt. 

Mr. Schmidt has filed no request for money on behalf of Mr. LoBrutto. 
Mr. Schmidt has filed a request for money for Mr. Schmidt, and Mr. Schmidt's 
expenses, but not for Mr. LoBrutto. 

Now, Mr. Williams says that Mr. LoBrutto was no of counsel because 
Mr. Williams did not see him. 

Your Honor please, in a case of this scope, and in a statement--I know 
that your Honor realizes the magnitude of this far more than I do, and the time 
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and all that it took. Unquestionably the plaintiff's side of this case could not 
be presented by just the number of lawyers that they had of record. There 
had to be assistants. There are two ways of doing that: One is by associates 
in the firm. They are people who we recognize have a drawing account from 
the firm. They are working on this particular problem or that particular 
problem as the partners designate and request them to do. 

Now those people of course, assuming there were some, those people 
would be taken care of when the partnership or the attorney firm put in its 
money, put in its application for money. 

- Now, in this case, Mr. LoBrutto was not in that situation. He was in 
the second way that someone gets help in a big case. That is they go to some 
other lawyer and say "This is too big for one man to handle; I need some help, 
will you help on it?" 

Now, the plaintiffs chose, according to Mr. Lo Brutto's affidavit, 
the plaintiffs requested him to aid them in this, and unquestionably he did aid 
them inthe matter so therefore, he had, if your honor please, he was counsel 
to the plaintiffs. The plaintiffs say he was. No one other than Mr. Williams 
says he was not, and Mr. Williams' argument that he was not is that he did 
not see him. It is not necessary, if your Honor please. And sometimes it 
is conceivably better and more practical to have a smaller number of attorneys 
in court and more attorneys in preparation work and lining up the witnesses. 

So, therefore, if your Honor please, the only way that Mr. Lo Brutto 
could get paid for his services, as a counsel, which he was, was not to come 
in under Mr. Schmidt because he was not associated with Mr. Schmidt, but to 
come in under the terms of the consent decree which says that counsel shall 
come to the Court and the Court shall fix and determine their fee. 

Now, that is the basic and simple argument, I think. Nowhere else 
is Mr. LoBrutto's claim for services or remuneration--it does not appear 
in Mr. Schmidt's nor in anyone else's claim. It is separate for the work he 
did. 
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Mr. Williams also suggests an alternative way. Mr. Williams is 
always suggesting alternatives to what the other side would like to have to 
be done, it would seem. | 

This time the alternative is "Let Mr. Schmidt pay Mr. Lo Brutto." 

Let Mr. Schmidt get the money and pay the money to Mr. LoBrutto. 

Now, there are possibilities of why that is not the better way of doing 
this. In the first place, our position is Mr. LoBrutto is counsel and is en- 
titled to come and ask on his own behalf. The alternative is no good because 
it puts unnecessary risks on Mr. LoBrutto. : 

I suggest this, and I certainly do not say it in any manner--I realize 
it is a possibility and not a probability--but we must accept the possibility 
that, if the money is given to Mr. Schmidt and then Mr. Lo Brutto has to claim 
against Mr. Schmidt, let's suppose the unfortunate incident of Mr. Schmidt's 
death occurs. Look at Mr. LoBrutto's position, he has to try to get the money 
out of the estate of Mr. Schmidt--and another thing that is not a probability 
but is a possibility, let us suppose that when Mr. Schmidt gets the money, 
let's suppose some sort of attachment or garnishment is put on him or some- 


thing. 


Mr. LoBrutto may have a heck of a time getting his money. 


Now, the simple matter is this: If he is a counsel and he is -- plain- 
tiffs say he is their counsel, certainly they are the ones who would know best, 
and an attorney -client relationship existed between them. 

Then he is entitled to come to this Court for a fee. 

Secondly, Mr. Schmidt, who is a signator of this as well as Mr. 
Williams. Now, Mr. Williams reads this and says, now: where the word 
"counsel" is, I read "counsel of record." : 

But Mr. Smith who signed the same record at the same time he reads 
the word "counsel" as entitling Mr. LoBrutto to come before the Court. 

I submit that this is not too ridiculous in this case. If the position 
of Mr. Williams is that that word "counsel" refers to counsel or record only, 
and the position of Mr. Smith is that it refers to counsel--just exactly what 
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it says--then I submit to your Honor that there is no contract between these 
two parties here, because there is no consent, so they had better draft it 
again and get tagether on just exactly what it means. 

But the clear language as it stands now, lets Mr. LoBrutto in. 

I would suggest another alternative way, if your Honor please: This 
again is a round-about way and I do not advise it as the first choice, and 
present it if your Honor only solely, has decided to rule against Mr. LoBrutto 
being counsel in this case, although I strongly urge that is the correct 


position to take. 


If he is not permitted to come in as counsel, I refer again to para- 
graph 14 of this order and it says the union shall pay fees--and expenses 
incurred by those in the prosecution of this action, such fees and expenses 
to be determined by this Court. 

If Mr. LoBrutto is not counsel, then he certainly is a plaintiff's ex- 
pense. His claim for $17, 050 should be permitted by the Court as an addition 
to the claim of the plaintiffs that is already in here and payable to them to 
the use of or the order of Mr. LoBrutto. 

I do not see any other way that you could possibly get around it. So 
we ask the Court then, first, to consider the ordinary language of the Caurt 
and the testimony and the statement under oath of one of the signatories that he 
understands counsel to mean not counsel of record, a confining and restrictive 
term, but counsel for the plaintiffs, and Mr. LoBrutto unquestionably was 
that. 

Secondly, in the other alternative, your Honor please, if you are not 
going to concede him as counsel, then the plaintiff should be given permission 
to include his money in their request as expenses, $17, 050. 

One or the other it seems to me. He is either counsel, or not counsel. 
If not, he is obviously a plaintiff's expense. He did work for them. 

THE COURT: Gentlemen, let us put this thing in its proper light. 

This decree was not, in a true sense, the action of the Court. It was an agree- 
ment between the plaintiffs in the case and the defendants. And the question 
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raised here I think must be determined by understanding what was within the 
contemplation of the parties when they made this agreement, and when they 
prepared and brought to the Court this consent decree. | 
Certainly, these defendants had no reason to think of anyone else except 
these attorneys that subscribed to this, and we have Mr. Schmidt and Mr. 


| 


Dodd and Mr. Blumenfeld. | 

Those were the people that the defendants agreed to pay. 

Now, during the trial all parties had associate counsel and helpers 
running in and out of court all the time. Many of them I could not even name. 
They were helping on both sides, plaintiffs and defendants. : 

It certainly was not envisaged by anyone that all of the lawyers associated 
with Mr. Schmidt or with Mr. Dodd or Mr. Blumenfeld should be compensated. 
We are dealing with these gentlemen. They are the gentlemen who agreed. 

I must look at this more or less like enforcing a contract. Because it 
was a consent decree. | 

Mr. LoBrutto's petition will be dismissed. I will ask Mr. Williams to 
present an appropriate order. 

MR. BECKER: May I ask if your Honor would grant leave to the plaintiffs 
to amend the amount of money they ask for to include Mr. LoBrutto's money ? 

THE COURT: Too late for any amendments. : 

MR. BECKER: You deny that too, your Honor? 

THE COURT: Denied. 

THE COURT: Now, let me hear the claim of Mr. Hoguet. 

Mr. Pratt. | 

HOGUET PETITION FOR COMPENSATION 

MR. PRATT: John Pratt, if your Honor please. I represent Peter 
Hoguet who has also filed application, pursuant to paragraph 14 of the Consent 
Order. i 

As Mr. LoBrutto's attorney has already argued before your Honor, the 
language of the consent order which was agreed to by Messrs. Williams, Blumen- 
feld, Schmidt and Dodd, refers to counsel for plaintiffs. _ 
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We certainly fit within that category. 

In addition, your Honor, we are in this position: No. 1, we are not ss 
associated in the office of either Mr. Schmidt or Mr. Dodd, so that the 
problem of being faced with applications by associate counsel is not applicable 
to our case. 

We appear on nobody's letterhead. 

In the second place, if your Honor will recall, when this case first came 
before your Honor on September 27, on the original argument for the preliminary 
injunction, Mr. Hoguet, along with Mr. Schmidt, was introduced by Mr. Dodd, 

a member of this Court, and was admitted by your Honor pro hac vice. 

Thereafter, on October 21, in the transcript, his name is listed under 
Appearances. So that if the technical objection to Mr. LoBrutto is a sound 
one, I submit that it does not apply to Mr. Hoguet, because, for the purposes 
of this case, he made an appearance. 

Now, getting down to your Honor's interpretation as to the language of 4 
the decree, I would like specifically to make reference to an affidavit that was 
filed this morning by Mr. Schmidt, who is the chief trial counsel. 

MR. CRUM: Filed yesterday, counsel. 

MR. PRATT: Filed yesterday, and I received a copy in the mail this 
morning. 


In this particular affidavit, without agreeing to everything that has been ‘ 
said in it, Mr. Schmidt who signed -- . 
THE COURT: What part do you disagree with? i 


MR. PRATT: Well, I would like to point out, I would like to emphasize. 
THE COURT: You mean you are picking out what you like and disagree 


with or disregard-- 

MR. PRATT: No, I am going to ask leave to file an answer to this within 
a week’s time. 

THE COURT: Too late for that. 

MR. PRATT: I thought your Honor was holding it over because of these 
income tax returns. 
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THE COURT: Not at all. | 
MR. PRATT: Yes, your Honor. I have noted an opportunity to reply. 
"Mr. Hoguet--seeking the reasonable value of his services" 
"--this is on page 2-- "it would appear at least to me to present 
a petition at least within the Court's jurisdiction. - 

He says on page four of his affidavit, the bottom paragraph of page 3 of 
the affidavit--and this is referring to their initial meeting in September before 
the complaint was filed-- "I advised Mr. Hoguet that for such services as he 
might render, he would have the opportunity of being properly compensated 
since the proposed complaint, a draft of which I exhibited to him, asked that 
the expenses of the litigation and preparatory investigations be charged to the 
defendant union. I told him thatany fee that he might earn would have to be 
fixed by the Court. And that I envisaged the possibility that for the kind of 
cooperation he then promised the Court might, if the action were successful, 
allow him as much as $10, 000 or $15, 000. His response, in effect was that 
he would leave the matter of his fees in my hands, relying on my judgment 
and sense of fairness." 7 

Referring to the period in October, after the second preliminary injunc- 
tion which your Honor handled, Mr. Schmidt says, "I told him, Mr. Hoguet, that 
he would undoubtedly be fairly and equitably compensated. He knew of course 
that the complaint requested that fees be fixed by the Court." 

Again, your Honor, that is at the bottom of page 4 of Mr. Schmidt's 
most recent affidavit. 

With respect to Mr. Hoguet's services--and using Mr. Schmidt's own 
words--he says, "Mr. Hoguet--this is the first paragraph on page 7--did 
render valuable and investigatory services. He made it possible to obtain 
two of the bonds. " | 

I might add that by 12 o'clock tomorrow he has got to bay the $2, 000 
premium on his second bond which had not been paid. ) 

"He also made it possible to obtain two d the bonds which were precedent 


to the issuance of the prelimim ry injunction and he incurred expenses therewith. 
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He also expended time and money to raise funds for the Rank and File Com- 
mittee, and to facilitate production and the transportation of witnesses for 
the plaintiffs. I think these services were valuable and important to the 
case, and I would be less than fair should I not now state." 

Again Mr. Schmidt, at the conclusion of his [affidavit says] 

"*As indicated at the outset, my purpose in submitting this affidavit has 
been to correct misstatements contained in Mr. Hoguet's application and to 
place his connection with this case in its proper focus, that he did render 
valuable services herein for which he is entitled to compensation on a quantum- 
merit basis and that he did incur legitimate expenses in connection with this 
case for which he is entitled to reimbursement all pursuant to the provisions 
of the consent decree, can not be gainsaid. In essence, his position must be 
one in which he must rely upon this Court to make an award to him payable 
by the Defendant Union for the reasonable value of such services as he ren- 
dered, and to reimburse him for such expenses as he had in relation to the 
case. This was the basis upon which he became associated with this case, and 
I would fail in my moral responsibility to him if I did not urge, as opposed to 
the position taken by defendant's counsel, that his application be considered, 
and that a fair and equitable award be made to him." 

Now that, your Honor, is the position taken by Mr. Schmidt who probably 
had as much to do as anyone else with the drafting of the decree. 

I would like to point out to your Honor, you are not faced with a flood 
of extraneous application. I can see the position taken with respect to office 
associates. But in this Mr. Hoguet was not that. In our affidavit supporting 
this application, Mr. Hoguet said--I might say that our application is for a 
fair and equitable fee, and in connection with that we emphasize, Na 1, Mr. 
Hoguet's affidavit that Mr. Schmidt at the outset indicated that 25 per cent would 
be a fair and equitable fee, and that he took Mr. Hoguet in on the same basis as 
Mr. Dodd was taken in later. 

Now, Mr. Schmidt disputes that and that is a question of fact. Mr. Hoguet 
a little bit later on pressed Mr. Schmidt for an agreement and Mr. Schmidt put 
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it in writing, and that letter of Mr. Schmidt's is attached to our application, 
and in that he talks in terms of thanking Mr. Hoguet for his wonderfully 
helpful contribution; mentions 15 per cent of gross fees, makes the commit- 
ment as Chief Trial Counsel of the Plaintiffs, and at the request and on be- 
half of the 13 Plaintiff Teamsters. 

So that Mr. Schmidt at no time has made a personal commitment to 
Mr. Hoguet in terms of Mr. Schmidt being liable. : 

He has done it as the representative of the Teamsters with whom Mr. 
Hoguet worked during this entire time. | 

Now, if your Honor please, to sum up, we fit within the very definite 
language of the decree, not only the literal translation but also as Mr. Schmidt 
himself admits that we do. | 

In the second place, as I have pointed out--and I think, as your Honor 
will recall, Mr. Hoguet was here on the very first day with Mr. Schmidt and 
Mr. Dodd, and his admission was moved by Mr. Dodd, and he was permitted 
to appear and participate pro hac vice by your Honor. | 

In the third place, his appearance appears on the October 21st transcript 
of the record as one of the counsel for the plaintifis. ! 

And for all of these reasons, your Honor, and for reasons which would 
appear should we be permitted to put Mr. Hoguet on the stand to testify as to 
what he would do, I submit that we are entitled and have standing to maintain 
this application. 

THE COURT: Mr. Williams. 

MR. WILLIAMS: Your Honor, I think that Mr. Hoguet's position is 
almost identical with that of Mr. Lo Brutto. 

Mr. Hoguet never appeared of record. It was said within the contem- 
plation of the parties when this Consent Order was agreed to, that counsel 
other than those whose names appear on the order would receive compensation. 

As your Honor has indicated, the rules of this Court would have your Honor 





grant one fee to the plaintiff's counsel. 
What Mr. Pratt is asking your Honor to do is to settle an internecine war 
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between Mr. Hoguet and Mr. Schmidt. 

Mr. Hoguet has come in and the thrust of his applicatim is that Mr. 
Schmidt promised him 25 per cent of his fee. 

Mr. Schmidt responds by saying, no, he did not promise 25 per cent 
of the fee. A letter dated December 2, 1957, is filed over Mr. Schmidt's 
signature in which he promises Mr. Hoguet 10 per cent of all moneys raised 
through "your initiative or intervention or through other people." 

In other words, I assume Mr. Hoguet' was to get a fider's fee on con- 
tributions which he raised for the prosecution of this suit. And also 15 per 
cent of fees allowed by the Court or courts out of the Union Treasury. ' 

In other words, there is a dispute here, a personal dispute between Mr. | 
Hoguet and Mr. Schmidt. Certainly they cannot ask your Honor to adjudicate 
that dispute incident to this hearing today. It seems to me that, if Mr. Hoguet 
has a claim, he has a claim which can be properly prosecuted through an 
appropriate action filed personally against Mr. Schmidt on the contract which 
he alleges. | 

And so we resist, if the Court please, his application for fees, and 
for expenses, and say to your Honor that he has remedial action in the form 
of a suit on a contract, the very contract which he alleges here, against Mr. 

Schmidt. 

THE COURT: Mr. Pratt, is there anything further? 

MR. PRATT: I would just like to correct one implication. I think 
Mr. Williams unwittingly left it with your Honor. That is that the letter of . 
December 2 in some way represents an agreement between the parties. The 
fact is, andI think Mr. Williams will probably agree, is that that was never 
accepted by Mr. Hoguet. 

The only reason that particular letter is incorporated as a part of Mr. 

Hoguet's application is to show your Honor what Mr. Schmidt regarded as a 
fair and reasonable figure for his services. We do not offer it for any other 
reason. 

As I told your Honor, we are seeking fair and equitable relief on the 
basis of services actually performed for 13 teamster plaintiffs. 
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I have nothing further to say, your Honor. | 

THE COURT: Yes. | 

Gentlemen, I think what I said incident to the LoBrutto petition relates 
with equal force to this claim of Peter Hoguet. ! 

Now, it has been argued that the Court should impute to Mr. Williams, 
representing these defendants, the intention which rested with Mr. Schmidt's 
mouth. That can not be done. : 

Mr. Hoguet's application for compensation will be denied. 

Mr. Williams will prepare an appropriate order. : 

MR. PRATT: If your Honor has ruled by dismissing the application, 
that we have no standing, I would like to state for the record that if permitted, 
we would proffer proof showing, No. 1, Mr. Hoguet's retention by the plajn- 
tiffs as one of Plaintiff's counsel: No. 2, the work he acthally performed. 

And three, the expenses incurred. ! 

Our evidence would consist of Mr. Hoguet's oral - supplement- 
ing the affidavit he filed as part of his application which shows that he was 
retained by the plaintiffs and authorized to represent them as associate counsel 
in this case, the extent of his compensation should compensation be awarded 
plaintiff's counsel, and the work he actually performed in connection with 


the prosecution of this case and the expenses he necessarily incurred. 
Secondly, a letter written by Mr. Schmidt after referring to Mr. Hoguet's 
wonderfully helpful contribution to the successofthe case, made certain com- 


mitments, quote "As chief trial counsel and counsel of record, by the wishes 
and request of the 13th Teamsters who retained me for this action". 

Third, the oral testimony of Mr. John Cunningham and others who was 
the Chairman of the Teamsters Rank and File Committee will substantiate 
the statements made in his affidavit which is attached to our application, and 
will testify as to Mr. Hoguet's retainer by the plaintiffs as one of their 
counsel, the compensation to:be paid by Mr. Hoguet out of plaintiff counsel 
fees, the nature and extent of Mr. Hoguet's fees and the services and the 
expenses he incurred. | 
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We would like the record to further show that we except to the Court's 
ruling that we have no standing either to fees or expenses, and that we ex- 
pect to file a notice of appeal. 

THE COURT: Very well, then. 

Gentlemen, that will be all for the morning session. 

Mr. Cunningham was one of the plaintiffs, and I believe he has a claim 
for expenses. Let that be the first order of proceeding after lunch. 

(At 12:25 p.m. a recess was taken until 1:45 p.m.) 


[Filed July 7, 1958] 
| MEMORANDUM 

Upon the record as authorized by the consent decree and in view of ; 
the stipulation signed by the claimants, Godfrey P. Schmidt, Thomas J. ; 
Dodd and M. Joseph Blumenfeld, filed herein on June 11, 1958, the court 
makes one award as just and reasonable compensation for the professional 
services rendered by such claimants in the sum of two hundred and ten 
thousand dollars ($210, 000. ). 


Let an appropriate form be presented for the court's final order. © 
/s/ F. Dickinson Letts 
F. Dickinson Letts i 
Judge 


[Filed July 8, 1958] 
DISTRICT OF COLUMBIA) ss. : 
GODFREY P. SCHMIDT, being duly sworn, deposes and says: 


I respectfully submit this affidavit in response to the applica- 
tion and affidavit of Peter W. Hoguet, in order to correct some of the errors 
and misstatements appearing therein. Although Mr. Hoguet's application 
was apparently served on counsel for defendants on April 20, 1958, the 
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privilege of reviewing a copy thereof was accorded me only within the past 
few weeks. 

Mr. Hoguet's application seeks to have the Court determine his fair 
and reasonable compensation for services rendered plaintiffs in the prosecu- 
tion of this action. In that connection, however, he asks that in measuring 
such compensation, there be considered an alleged oral agreement with me 
under which he was to have 25 per cent of all counsel fees awarded to counsel 
for plaintiffs. With respect to said alleged oral agreement, I respectfully 
state: (a) It never was made, and (b) any issue with respect thereto cannot 
be determined in this proceeding but would es | be relegated to a 
plenary action. 

I understand that at the informal meeting before the Court on Tuesday, 
June 17th, Mr. Williams, counsel for defendants, indicated that he would 
take the position that Mr. Hoguet's application, as well as Mr. LoBrutto's 
application, present matters between plaintiffs’ counsel inter se, and that 
their petitions were not properly before the Court. To the extent that Mr. 
Hoguet's application purports to inject an issue in relation to any alleged 
oral agreement between Mr. Hoguet and myself, Mr. Williams' position, 

I believe, is eminently correct. However, (a) Mr. LoBrutto's application, 
as I understand it, presents no such issue; and (b) Mr. Hoguet, by presenting 
a petition seeking the reasonable value of his services, would appear, at 
least to me, to present a petition within the Court's jurisdiction: it is only 
that the extraneous and irrelevant issue with respect to the alleged agree- 
ment with me may not be considered. 

It is my belief, therefore, that Mr. LoBrutto's petition* -- to the 
extent that it seeks to have the Court award him a fee for the reasonable 
value of his services -- is properly before the Court; and that Mr. Hoguet's 
petition (with the aforesaid extraneous issue eliminated) is also properly 


* I have never seen this petition in the form filed with the Court, although 

I have requested a copy. Services which Mr. LoBrutto rendered were so 
rendered pursuant to his employment by the Rank and File Committee and 
plaintiffs. He was present at conferences relating to the case and performed 
work therein. | 
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before the Court. It is my belief that the amount of their fees should be de- 
termined on the basis of such contributions as they actually made to the case. 

It would be less than fair on my part were I not to express my sincere belief 

in this respect, even though my feelings, particularly with respect to Mr. 
Hoguet, are less than cordial in the light of many things that have happened 

in the past and in the light of his presentation of a petition which not only makes 
false allegations with respect to an alleged agreement, but exaggerates his 
position in this matter. 

Actually, the presentation of petitions seeing an award of reasonable 
fees payable from the treasury of the defendant union raises issues strictly 
between the petitioners and the defendant union. However, I believe the Court 
should be advised with respect to two aspects of Mr. Hoguet's application, 
namely, (1) his misstatement as to the alleged agreement with me, and (2) 
his misstatements as to the nature of his services. 


I. As to the Alleged Agreement 


Some two years before the institution of the instant suit and while I was 


in the midst of the trial of Lacey v. O'Rourke (United States District Court, 
Southern District of New York), Mr. Hoguet placed at my disposal newspaper 
clippings involving James R. Hoffa, and certain petitions listing some 500 
Teamster members who were protesting the conduct of Mr. Hoffa as a union 
official. 

A few weeks prior to the institution of the instant suit, while I was work- 
ing on the complaint, I met Mr. Hoguet by accident, and in the course of 
conversation described the complaint I was working on. I told him, indeed, 
that I proposed to have my chief investigator canvass the 500 names on the 
aforesaid petitions as potential affiants on my proposed motion for a prelimi- 
nary injunction. Mr. Hoguet, who was very interested, volunteered to be of 
help, and suggested that he might phone Harold Cross at Flint or Pontiac, 
Michigan; and he did so. 

I advised Mr. Hoguet that for such services as he might render he 
would have the opportunity of being properly compensated, since the proposed 
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complaint (a draft of which I exhibited to him) asked that the expenses of the 
litigation and preparatory investigations be charged to the defendant union. 
I told him that any fee that he might earn would have to be fixed by the Court, 
and that I envisaged the possibility that, for the kind of cooperation he then 
promised, the Court might, if the action were successful, allow him as much 
as $10,000 or $15,000. His response, in effect, was that he would leave the 
matter of his fees in my hands, relying on my judgment and sense of fairness. 

As will appear, Mr. Hoguet did render services of an investigatory and 
financial nature. He did no legal research nor did he prepare legal papers, 
and he did not participate in any such services. His attendance at court 
proceedings, when he did attend, was primarily prompted by his unquestioned 
devotion to the Teamsters' cause, and doubtless served to sustain his in- 
terest and endeavors therein. On the occasion of one of the arguments for 
the preliminary injunction, he, along with other attorneys, were introduced 
to the Court so that (not having otherwise been admitted to practice in the 
District of Columbia) he might sit at the counsel table. : 


Mr. Hoguet suggests that "at the outset" I agreed that he was to have 
"a percentage" of fees awarded to all counsel for plaintiffs, and that in 


November 1957 there was oral agreement between us that this percentage 
was to be 25 per cent (Mr. Hoguet's affidavit page 4). This is not true. I 
have described what occurred "at the outset, '' and there never was agreement 
on any 25 per cent figure. | 

Mr. Hoguet sets forth my letter of December 2, 1981, which made a 
proposal which he rejected, as he admits (Hoguet affid. P. 4). The circum- 
stances leading to that proposal were: 

After the argument of the appeals on the second preliminary injunction, 
and after the relationship between Mr. Hoguet and Mr. Dodd had deteriorated 
(for reasons for which Mr. Dodd was in no way responsibk, but stemming 
from injudicious behavior by Mr. Hoguet), Mr. Hoguet raised the question of 
his compensation. I told him that he undoubtedly would be fairly and equitably 
compensated: he knew, of course, that the complaint requested that fees be 
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fixed by the Court. 

Subsequently, Mr. Hoguet phoned to tell me that the plaintiffs had a 
grievance that they wished to present in a petition, and when he, Mr. Ken- 
nedy, and a number of the plaintiffs arrived, they presented a typewritten 
document seeking, in substance, the elimination of Mr. Dodd and his associates 
as counsel (Exhibit C annexed to Mr. Hoguet's application). When I told them 
that if they insisted on this I would resign as well, they withdrew their demand. 

On December 2, 1957, I returned to New York from one of the first 
trial days to fulfill a teaching engagement at Fordham University Law School, 
where I was lecturing on constitutional law. The engagement ended at 8:00 
P.M. Mr. Hoguet and Mr. Pat Kennedy met me at the Law School and 
accompanied me to my next appointment with a group of clients assembled 
to discuss unim problems affecting the garbage disposal industry. That ap- 
pointment terminated about 11:30 P.M. Although I had almost by then 
reached the point of exhaustion, Mr. Hoguet insisted that I return to my 
office to put in writing an arrangement for his compensation. The letter of 
December 2, 1957 (Exhibit A annexed to Mr. Hoguet's petition) was the result. 

_ Although, as Mr. Hoguet concedes, he rejected the proposal contained 
in my letter of December 2nd, I respectfully note certain incidents that had 
occurred prior thereto and which serve to explain some of the provisions 
therein. 

_ Prior to the trial, Mr. Hoguet had stated that through a Mr. Clemens 
he could raise some $75, 000 for the Rank and File Committee, but that he 
would do so only in the event Mr. Dodd was disassociated from the case. 

I told him that I would not attempt to disassociate Mr. Dodd under any cir- 
cumstances, and he finally decided that he would have me meet with Mr. 
Clemens despite this -- even though, as he said, Mr. Clemens distrusted Mr. 
Dodd. In my subsequent conversation with Mr. Clemens, he did not even 
suggest Mr. Dodd's disassociation as a condition to rendering help. 
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It will be observed that the proposal in the December 2, 1957, letter 
contemplated the possibility of Mr. Hoguet receiving a percentage of moneys 
raised through his initiative. However, as I later learned, Mr. Hoguet 
persuaded Mr. Clemens to provide no aid unless Mr. Dodd were disassociated; 
and, of course, no such aid was ever given. : 

In any event, I respectfully emphasize that inasmuch as Mr. Hoguet 
himself specifically states that he rejected--as he did--the proposal in my 
letter of December 2, 1957, it should be evident that he is in no position 
to present, whether here or elsewhere, any issue in reliance upon said pro- 
posal. | 

It should be clear from what has been said above that Mr. Hoguet is 
necessarily relegated to a position in which he may seek only an award from 
the Court payable out of the treasury of the defendant union for the reasonable 
value of such services as he has rendered herein. This was the basis of his 
original association with this case, and he is in no position to base any claim 
upon the proposal in the December 2nd letter. Indeed, as I indicated at the 
outset, any claim predicated onany alleged agreement with me could not be 


here presented but would have to be presented in a plenary action where the 


issue of its existence and other issues by way of defense could be tried out. 
It may be observed, incidentally, that in the letter of December 2nd I stated 
that the original idea was that Mr. Hoguet should have "a fee based entirely 
on the contingency of an allowance made by Judge Letts. i This accords 
with what I have stated above with respect to the original arrangements with 
Mr. Hoguet for his compensation. | 


tl. Asto Mr. Hoguet's Services 
and enses 


Mr. Hoguet did render valuable and valued sniceatibintatsy services. 
He also made it possible to obtain two of the bonds which were conditions 
precedent to the issuance of the preliminary injunctions, and he incurred 





expenses in connection therewith. He also expended time and money to 
raise funds for the Rank and File Committee, and to facilitate the production 
| 
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and transportation of witnesses for the plaintiffs. I think these services 
were valuable and important to the case and I would be less than fair should 
I not now so state. 

However, there are matters stated by Mr. Hoguet in his affidavit with 
respect to services which are incorrect and which tend to exaggerate his con- 
tribution to the cause. 

1. Mr. Hoguet refers to the objective of the instant suit as being to 
enjoin the holding of the national convention in Miami on the ground that the 
delegates sent there were illegally selected by the Hoffa interests. He states 
that I did not have evidence that “this situation existed over the country, " 
but had evidence only that it existed in New York City, and that I told him that 
I did not believe I could "prove a case against the International without some 
outside evidence that this situation existed as a national pattern" (Hoguet 
affid., pp. 3, 4). 

Mr. Hoguet's statements are incorrect. I knew the situation over the 
country from over-the-road drivers whose conversations had been reported 
to me, and I knew it as well from Teamster members who were friends of 
the various plaintiffs. Furthermore, I told Mr. Hoguet that it was my 
opinion, based on the evidence presented to me to that date, that of the fifty- 
seven Teamster locals affiliated with the Joint Council, at least fifty had 
improperly selected delegates to the convention, and that I regarded such un- 
constitutional conduct by so large a segment of International and subordinate 
bodies as sufficient reason for enjoining the convention or invalidating such 
proceedings as might take place thereat. 

I had numerous leads to obtain affidavits which would substantiate the 
evidence of the pattern outside the New York City area, and fully expected 
to pursue those leads. This, however, was made unnecessary in part by the 
fact that Mr. Hoguet, through the services of Harold Cross and Milton Stanfil 
of Michigan, obtained some ninety-eight affidavits from the Middle West. 
[Presumably this is what Mr. Hoguet means when he refers in his affidavit 
(p. 6) to "the affidavits I had assembled."" Compare Mr. Hoguet's prior 
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statement (p. 5) that "they" (meaning Mr. Cross and Mr. Stanfil) had assembled 
the affidavits. ] The bulk of the work performed in obtaining these affidavits 
was so performed by said Harold Cross and Milton Stanfil, who devoted at least 
two weeks of their time to the task and were paid $125 per week for their time. 
Mr. Hoguet himself was not with them when they did that work. The affidavits, 
which were in standard from, were prepared by me, without participation by 
Mr. Hoguet (cf. Mr. Hoguet's affid., p. 5). | 

2. Mr. Hoguet's statement that he was "assigned the primary responsi- 
bility of obtaining evidence that the New York experiences were being duplicated 
in other states" (Hoguet affid., p. 5) is incorrect. The primary responsibility 
for obtaining evidence in the case rested on the shoulders of Pat Kennedy, my 
chief investigator. The affidavits that had been obtained as aforesaid as part 
of that endeavor had been obtained by Harold Cross and Milton Stanfil, who 
had been contacted by Mr. Hoguet and had been employed by me under the 
circumstances already related. i 

Nor is it true that Mr. Hoguet "had almost daily conversations" with me 
(see Hoguet affid., p. 5). I was not in my office on a daily basis, and, so 
far as I know, he did nothing, with but one exception, to obtain evidence after 
the second preliminary injunction on October 23, 1957, although after that time 
and possibly through December he did attempt to raise macy for the Rank 
and File Committee. 

Mr. Hoguet during all this period was actually employed on a full-time 
basis (not in a legal capacity) by Econometric Institute, Inc. , of 230 Park 
Avenue, New York City, and his efforts in this cause were necessarily spare- 


time efforts. On one occasion he was sent by his company to the Middle 


West, and he offered to spend some spare time during that period canvassing 
prospective witnesses. This is the single exception to which I above referred, 
3. Mr. Hoguet states (his affid., p. 6) that some time before September 
20, 1957, I decided to discuss the natter with Mr. Dodd, with whom I was 
"contemplating" a partnership, "without consulting with plaintiffs or me." 
Apart from the fact that my Washington, D. C., partnership with Mr. Dodd 


| 
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(see my prior affidavit as to its nature) had already been in existence for 
some four months, this is an odd statement for Mr. Hogue to make, since 
it suggests, without warrant or basis, and indeed, with some degree of im- 
pertinence, that I had some obligation to consult with Mr. Hoguet with respect 
to proceedings or with respect to whom I might associate with me in this 
case. The fact is, moreover, that I did consult with plaintiffs, to whom I 
did have an obligation. 

4. At pages 8 and 9, Mr. Hoguet attempts to create the impression 
that he participated with plaintiffs’ counsel of record in connection with various 
proceedings relating to the possibility of a review by the Supreme Court of 
the determination bythe Court of Appeals, and suggests by the nature of his 
statements (e.g., that he "worked with Mr. Schmidt and the others") that he 
participated in the preparation of appeal papers. Actually, in all those pro- 
ceedings, including the trip to Hartford, Mr. Hoguet was a passive observer, 
and did not work on any legal papers or participate in or contribute to legal 
discussions or any decisions that were made amongst counsel. 

5. At page 15 of his affidavit, Mr. Hoguet states that I told him that 
without Mr. Dodd we would have no District of Columbia offices; and that he 
then told me that he would investigate the possibility of having an outstanding 
District of Columbia law firm become associated with me in the case, and 
that with my knowledge and the knowledge of the plaintiffs, he made some 
inquiries in this regard. The fact is that I had no knowledge of Mr. Hoguet's 
intentions or inquiries until long after the inquiries had been made, andI 
regarded these activities of Mr. Hoguet as divisive and hurtful to the case. 

It may be noted that even in Mr. Hoguet's self-serving letter of March 13, 
1958 (Exhibit E annexed to his affidavit), he refers on the second page to 
the fact that he explored the possibility of obtaining District of Columbia 
counsel, but that I "reject this possibility. " 

The whole matter was, of course, a source of embarrassment to me in 
my relations with Mr. Dodd. For some reason which I cannot undertake to 
explain, Mr. Hoguet seems to have been under the impression not merely that 
I had some obligation to consult with him as to whol! might associate in the 
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case, but that he could with impunity engage in self-directed and unauthorized 
activities and attempt to usurp my function as chief counsel to the plaintiffs. 
If. Conclusion ! 

As indicated at the outset, my purpose in submitting this affidavit has 
been to correct misstatements contained in Mr. Hoguet's application, and to 
place his connection with this case in its proper focus. That he did render 
valuable services herein, for which he is entitled to compensation on a quantum 
meruit basis, and that he did incur legitimate expenses in connection with 
this case, for which he is entitled to reimbursement (all pursuant to the pro- 
visions of the consent decree), cannot be gainsaid. | 

In essence, his position must be one in which he must rely upon this 
Court to make an award to him, payable by the defendant union, for the 
reasonable value of such services as he rendered, and to reimburse him for 
such expenses as he had in relation to the case. This was the basis upon 
which he became associated with this case; and I would fail in my moral 
responsibility to him if I did not urge (as opposed to the position taken by 
defendants' counsel) that his application be considered ” that a fair and 
equitable award be made to him. : 

It is my opinion, too, as heretofore indicated, that Mr. LoBrutto's 
application is within the contemplation of the consent decree and is properly 
before the Court. . 





/s/ Godfrey P. Schmidt 
Godfrey P. Schmidt 
Sworn to before me this 25th day of July, 1958. /s/ David G. Stevenson 


[Filed July 14, 1958] 


ORDER 
Upon consideration of the "Application of Peter W. Hoguet for Order 
Pursuant to Paragraph 14 of the Consent Order of January 31, 1958", which 
application was filed April 30, 1958, it is by the Court this day of 
July, 1958 | 
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ORDERED that the application be and it hereby is denied. 
/s/ F. Dickinson Letts 
Judge 
SEEN: 
/s/ J. H. Pratt 
Counsel for Peter W. Hoguet 


/s/ Raymond W. Bergan 


Counsel for Defendants 


[Filed July 16, 1958] 
: Upon the Consent Order in this action, dated January 31, 1958, and 

upon the respective applications of Godfrey P. Schmidt, Esquire, Thomas 
J. Dodd, Esquire, and M. Joseph Blumenfeld, Esquire, for allowance of 
compensation for services as counsel for plaintiffs in the prosecution of this 
action and on the stipulation of said applicants, Godfrey P. Schmidt, Thomas 
J. Dodd and M. Joseph Blumenfeld, filed herein, June 11, 1958, and the 
Court having held a hearing on said applications and being fully advised, it 
is hereby ORDERED 

That a counsel fee in the sum of Two Hundred Ten Thousand Dollars 
($210, 000) be paid to said applicants by the Defendant, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, 
as just and reasonable compensation for the professional services rendered 
by said applicants; 

And it is further ordered that said Defendant, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, 
make such payment as follows: 


(1) One Hundred Five Thousand Dollars ($105, 000) to the 
order of Godfrey P. Schmidt, Esquire, and 
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(2) One Hundred Five Thousand Dollars ($105, 000) to the | 
order of Thomas J. Dodd, Esquire, and M. Joseph 
Blumenfeld, Esquire. 


/8/ F. Dickinson Letts 
United States District Court Judge 


Dated July 15, 1958. 


SEEN: 


Counsel for Defendant 


Counsel for Applicant, 
Godfrey P. Schmidt 
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i 
COUNTERSTATEMENT OF THE CASE 


On September 19, 1957, a group of thirteen dissident members of 
the International Brotherhood of Teamsters, Chauffeurs, Warehousene n and 
Helpers of Ame rica instituted a purported class action in the United States 
District Court for the District of Columbia. The purpose of the suit, Cunning- 
ham, et al. v. English, et al., Civil Action No. 2361-57, was to enjoin the national 
convention from electing International officers for the ensuing five year term. 
The injunction was initially granted, but it was immediately vacated by this Court 
and the election proceeded. Following the election, a second injunction was issued, 
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one which prevented the elected officers from assuming office pending a trial 
on the merits of the plaintiffs’ contention that more than half of the delegates 

to the Convention had been improperly selected. Trial commenced on Decem- 
ber 2, 1957, and lasted for approximately 22 trial days or until January 16, 
1957, when the plaintiffs rested their case. Counsel then conferred regarding 
a way to bring an end to the litigation. During this entire period (i.e., from 
September 19, 1957 through the entire course of negotiations) counsel for the 
defendants dealt with either Godfrey P. Schmidt, Esquire, of New Yark, or 
Thomas J. Dodd, Esquire, of Hartford, Connecticut, or M. Joseph Blumenfeld, 
Esquire, also of Hartford. These three, individually or together, represented 
the plaintiffs through the entire litigation - they signed the pleadings, conducted 
the trial questioning and took part in the negotiations leading to the Consent 
Order which terminated the adversary stage of the proceedings. This Consent 
Order was signed on January 31, 1958, and it provided for the dissolution of 

the preliminary injunction, permitted the elected officers to assume affice, 
created a Board of Monitors with certain limited advisory powers, and awarded 
compensation to plaintiffs’ counsel from the treasury of the International Union. 
Paragraph 14 of the decree (J.A. 4) reads as follows: 


"14. The International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America shall 
pay the fees of counsel for the plaintiffs and expenses in- 
curred by those in the prosecution of this action, such fees 
and expenses to be determined by this Court." 


The decree was signed by Godfrey P. Schmidt, Thomas J. Dodd and M. Joseph 
Blumenfeld, for the plaintiffs and Edward Bennett Williams on behalf of the de- 
fendants (J.A. 5). 

Pursuant to this paragraph of the decree, Schmidt, Dodd and Blumen- 
feld, "associated as counsel" (J.A. 9), filed a motion seeking to have the court 
award them a reasonable fee (J.A. 10). This application set forth the nature and 
extent of the services performed by them as attorneys for the plaintiffs. Later, 
the motion was amended and the court was asked to award $350,000.00 (J.A. 10- 
11). 


On April 30, 1958, appellant Hoguet filed an application for a fee 
which stated, in part: 


"Comes now Peter W. Hoguet, by his counsel, John 
H. Pratt, and makes application to the Court for an order 
determining the amount of fair and reasonable counsel fees 
for services performed as associate counsel for the plain- 
tiffs in the above-entitled cause, the amount of the expenses 
necessarily incurred by him in the prosecution of this action, 
and directing that said fees and expenses, as thus determined, 
be paid by the International Union. This application is made 
pursuant to Paragraph 14 of the Consent Order signed by this 
Court on January 31, 1958, reading as follows: 


| 
* * * * * £ KK KF | 


"In determining the amount of fair and reasonable counsel 
fees to be paid to applicant, the attention of the Court is 
particularly directed to applicant's agreement of November, 
1957 with Godfrey P. Schmidt, Esq., Chief Trial Counsel for 
plaintiffs, which provided that applicant would receive, as 
counsel fees in a 'fair and equitable’ amount, twenty-five 
percent of all counsel fees awarded counsel for the plaintiffs."’ 
Emphasis supplied.) (J.A. 11 | 


These applications, together with other sundry matters, came before 


the court commencing on June 26, 1958. The International Union, through its 
attorneys, objected to the payment of any fees to Hoguet and to Joseph LoBrutto 
(another claimant) generally on the grounds that the docket entries did not 

show them to be "of record," that the International had no knowledge or informa- 
tion that they participated in the case in any manner and that the only counsel 

to be paid pursuant to Paragraph 14 were those counsel who had actively tried 
the case and whose signatures appeared on the Consent Order as counsel for the 
plaintiffs. More particularly, with respect to this appellant, the International 
Union objected that Hoguet was forcing them into the middle of an "internecine 
war" between himself and Schmidt (J.A. 47-48). In denying compensation for 
LoBrutto and for appellant Hoguet, and in speaking of Paragraph 14 of the Con- 
sent Order, Judge Letts said: | 
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"Certainly, these defendants [the International Union ] 
had no reason to think of anyone else except these attorneys 
that subscribed to this [the Consent Order ], and we have Mr. 
Schmidt and Mr. Dodd ana Mr. Blumenfeld. 


"Those were the people that the defendants agreed to 
pay. 


“Now, during the trial all parties had associate counsel 
and helpers running in and out of court all the time. Many of 
them I could not even name. They were helping on both sides, 
plaintiffs and defendants. 


"It certainly was not envisaged by anyone that all of 

the lawyers associated with Mr. Schmidt or with Mr. Dodd or 

Mr. Blumenfeld should be compensated. We are dealing with 

these gentlemen. They are the gentlemen who agreed."' (J.A. 43) 

A ~ellees hac noindependent knowledge af the services performed 
by appellant Hoguet during the course of the trial and even now is unable to 
verify what services appellant did, in fact, render. Mr. Schmidt, in an affi- 
davit filed during the course of the hearing on the fee applications, at least 
tends to minimize some of Mr. Hoguet's efforts (J.A. 57). 

| Hoguet's application for compensation and reimbursement was 

denied (J.A. 49, 59-60) and the court subsequently awarded $210,000.00 to 
the named counsel in the case (J.A. 60-61). This appeal followed. 


SUMMARY OF ARGUMENT 


At the conclusion of twenty-two days of trial in the case of Cunning- 


ham, et al. v. English, et al., a Consent Order was entered, one of the provis- 


ions of which provided for compensation from the treasury of the International 
Union for plaintiffs’ counsel. Since a consent order is in the nature of a con- 

tract between the parties for the settlement of litigation, the determination of 
those to be compensated must be in accordance with the normal rules for contract 
interpretation. By these rules, it is quite clear that the International Union agreed 
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to pay only the three counsel (Dodd, Blumenfeld and Schmidt) who had carried 
the trial burden for the plaintiffs. Attorneys for the International could not 
reasonably have agreed to pay untold numbers of unknown counsel who may, 
from time to time, have done work for the plaintiffs. The International's 
agreement, therefore, should properly be restricted to an agreement to pay 
only Dodd, Blumenfeld and Schmidt for it was they who, as counsel for the 
plaintiffs, signed all the pleadings, argued all the motions and appeals, attended 
all depositions, conducted the examination of all witnesses during the course 
of the trial, took part in the negotiations leading to the Consent Order and 
subscribed the Order. It was these counsel and only these, with whom the 
International dealt during the course of the litigation. ! 

Defendant International Union (appellee herein) /always considered 
Dodd, Blumenfeld and Schmidt as the only ones compensable under the Consent 
Order. These signators, by their conduct subsequent to the entry of the Order, 
embarked upon a course of conduct which clearly evidenced their understanding 
of the meaning of the portion of the decree in question. : 

Finally, appellant's papers in the District Court clearly revealed what 
might have been a claim against Mr. Schmidt but what was equally clearly not 
one against the International Union. His motion papers sought twenty-five per 
cent of fees awarded to counsel for the plaintiffs, twenty-five per cent of the 
amount awarded to Dodd, Blumenfeld and Schmidt. His papers, if they stood 
the test of proof, would have sustained a plenary action against Mr. Schmidt. 


Judge Letts quite properly refused to become involved in this internecine 


struggle. 


ARGUMENT : 
A. Background of the litigation and compromise by means of the 


Consent Order. 


This case arose in September of 1957, as an attempt first to enjoin 
the holding of the 1957 Convention of the International Brotherhood of Teamsters 





and then, when the first approach proved unsuccessful, to prevent the officers 
elected at that Convention from assuming office.* 

After September 19, 1957, when the complaint was initially filed, there 
ensued some two and one-half months during which motions for temporary 
restraining orders and preliminary injunctions were argued, an initial injunc- 
tion granted by the trial court and then vacated by this Court, motions to dis- 
miss argued and depositions taken. Finally, on December 2, 1957, the actual 
trial began. By this time,t he Convention had been held and the election of 
new officers completed, but rather than assuming office on December Ist as 
provided by Article IV, Section 2 of the International Constitution, the elected 


officers had been temporarily enjoined from assuming office. Holdover officers 


* The pleadings in the original action as such are not a part of the 
record on this appeal but, insofar as pertinent, the relief requested 
may be outlined as follows: 


(1) Anorder preventing the defendants from 
(a) entrenching the elected officers in a constitutional 
5-year term of office, 
(b) amending the 1952 Constitution, and 
(c) taking reprisals against the plaintiffs and their wit- 
nesses 
(2) The appointment of limited receivers or masters to devise 
and establish election procedures and to supervise the elec- 
tion of delegates to a new convention. 
(3) Compensation of the plaintiffs out of union funds for the 
expenses of the suit. 


Paragraph 2 (f) of the plaintiffs' prayer for relief, quoted in full, 
reads as follows: 


(f) [T ]o order payment, out of the general treasury of the Inter- 
national Organization, of the expenses and disbursements of this 
litigation, including reasonable attorneys’ fees and the fees and 
charges of ma sters and receivers and all incidental expenses in- 
curred by them in making any investigation or conducting any 
election or doing anything authorized by this Court, including 
travel expenses of witnesses in this litigation;" 


she aaictbsite 
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and a rejected General Executive Board were managing the affairs of the 
Union. 2 

Trial of the plaintiffs' case consumed twenty-two trial days, or until 
January 16 when the plaintiffs rested. Settlement negotiations were begun 
and, on January 31, 1958, a Consent Order was entered which was, in effect, 
a broad scale compromise of the entire area of controversy. By the pro- 
visions of the Consent Order the plaintiffs obtained relief against reprisals, 
compensation for expenses and the establishment of a Board of Monitors who 
were to recommend ways of improving the structure of the International Union. 
The officers, on the other hand, were installed immediately and the 1957 Con- 
stitution effectuated, not for a full constitutional five-year term but temporar- 
ily, until a new election would be held in "strict and literal compliance with 
the International constitution."' (Paragraph 9 (a), Consent Order.) The para- 
graph providing compensation for plaintiffs and their counsel reads as follows 
(J.A. 4): | 


"14. The International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of American shall pay the fees of 
counsel for the plaintiffs and expenses incurred by those in the 
prosecution od this action, such fees and expenses to be determined 
by this Court." | 


B. A Consent Order such as the one involved herein is essentially 
| 
a contract and, as such, is subject to the normal rules of contract 


interpretation. | 


A consent order such as the one here involved is, of course, a judicial 
act, United States v. Swift & Co., 286 U.S. 106 (1932), and has the same force 
and effect as any other judgment. May v. Moss, 194 F.2d 133 (8th Cir. 1952), 
certiorari denied, 343 U.S. 952 (1952). But, and perhaps even more importantly, 
a consent order also partakes of the nature of a contract, being, in fact, a con- 
tract or an agreement by which litigation is terminated and a case settled. 


Star Bedding Company v. Englander Co., 239 F.2d 537 (8th Cir. 1957); Stein- 
gruber v. Johnson, 35 F.Supp. 662 (M.D. Tenn. 1940).* 

Since a consent order is essentially a contract between the parties 
for the settlement of a case, the judgment and terms contained therein may 
properly be construed and interpreted the same as any other contract. Butler 
v. Denton, 150 F.2d 687 (10th Cir. 1945), affirming 57 F.Supp. 656 (E.D. Okla. 
1944); Freeman on Judgments, §1350. To like effect are the summaries con- 
tained in 30A American Jurisprudence, Judgments, § 149 and 49 C.J.S., 
Judgments, S 178. 

In this agreement, or Consent Order, it is necessary to determine 
the meaning of the phrase "counsel for the plaintiffs" in Paragraph 14 (J.A. 
4). Does it mean all attorneys associated in any way with the Rank end File 
Committee, as appellant must necessarily contend? Or, is the phrase limited 
in meaning to those counsel, Thomas J. Dodd, M. Joseph Blumenfeld and God- 
frey P. Schmidt, who carried the investigative and trial burden for the plaintiffs ? 
It is quite clear, both from the internal structure of the decree (J.A. 4-5) and 
from external circumstances, that the meaning of the phrase must properly be 


limited to Dodd, Blumenfeld and Schmidt. The plaintiffs in Cunningham, et al. 


v. English, et al., made use of many attorneys. Directly associated with Mr. 


Schmidt were Messrs. Lawrence T. Smith and Joseph J. LoBrutto; additional 
associates in the cause were Messrs. Sheldon F. Kaplan, Robert E. Cohn, 


"Consent decrees, as their name implies, are the result of an agree- 
ment, sometimes precedently expressed in formal stipulation, and 
sometimes, as here, solely in the decree itself. They are to be read 
within their four corners, and especially so because they represent 
the agreement of the parties, and not the independent examination of 
the subject matter by the court." (Emphasis supplied.) American 
Radium Co. v. Hipp.Didisheim Corp., 279 Fed. 601 (S.D.N.Y. 1921). 





John L. Calvocoressi, and Jay S. Seigel.* It was, of course, neither antici- 
pated nor intended that the International Union would be rewired to make 
individual payment to each of these lawyers. ! 

It cannot be denied that the phrase ''counsel for the plaintiffs" is 
susceptible of construction. It does not read "all counsel" and, in failing 
that, it would be ludicrous to assume that the International Union had bound 
itself to pay fees to unnamed lawyers in untold amounts. It must have some 
reasonable interpretation, and in resolving the ambiguity thus created and 
in determining the intent of the parties in using the phrase "counsel for the 
plaintiffs,"" all the circumstance surrounding the transaction may properly 
be considered. Harten v. Loffler, 29 U.S. App. D.C. 490 (1907), affirmed 
212 U. S. 397 (1909); Karrick v. McEachern, 55 U.S. App. D.C. 77, 2 F.2d 
126 (1924); Green v. Obergfeld, 73 U.S. App. D.C. 298, 121 F.2d 46 (1941), 
certiorari denied, 314 U.S. 637 (1941). See also 3 Williston on Contracts, 

§ 618; Restatement of Contracts, § 235; Chesapeake & Potomac Tel. Co. v. 
Murray, 198 Md. 526, 84 A.2d 870 (1951); Aron v. Gillman, 309 N.Y. 157, 
128 N.E. 2d 284 (1955). 
| 
1. The circumstances surrounding the agreement 
on and entry of the Consent Order and the purpose 


sought to be accomplished, clearly exclude 
appellant from consideration. : 


Between September 19, 1957, when the suit was originally filed and Jan- 


uary 31, 1958, when the Consent Order was entered, a record of literally thou- 
sands of pages was amassed. Motions, with accompanying and opposing points 


* In addition, William Myrick of Denver, Louis Rubin and Arthur Clark 
of Miami, and Leo Fried of San Francisco, performed services on be- 
half of the Rank and File Committee. This fact first appeared from the 
expense statement which the Committee submitted to Judge Letts in 
April _ of 1958, for approval and payment by the International under the 
second provision of Paragraph 14 of the Consent Order. The names of 
these attorneys had never been mentioned prior to that time . 
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and authorities, were filed and argued; appeals proceedings were processed 

on two occasions; depositions were taken; twenty-two days of trial were held; 
finally, lengthy negotiations lead to agreement onthe provisions of a Consent 
Order which was finally approved by the Court. In the course of this whole 
period, some four and one-half months, Appellant Hoguet was in no way called 
to the attention of the International Union as anything other than one of the 
many associates of Messrs. Dodd, Blumenfeld and Schmidt.* Mr. Hoguet filed 
no praecipe and is not shown on the Civil Action Docket as having entered any 
appearance in the cause. He signed no pleadings and no other papers filed with 


the Clerk such as might have given appellees notice of his special status by 
some construction of Rule 4 (a)** of the Rules of the District Court (App. Br., 
pg. 9). He appeared in Court rarely and only in the very early, preliminary 


* This is not intended in any derogatory manner. Appellees have no 
intention of deprecating the value of any service which Mr. Hoguet 
may have performed; appellees have no knowledge thereof. The re- 
marks of Judge Letts in this context are quite apropos (J.A. 43): 


"Now, during the trial all parties had associate counsel and helpers 
running in and out of court all the time. Many of them I could not even 
name. They were helping on both sides, plaintiffs and defendants. 


"It certainly was not envisaged by anyone that all of the lawyers 
associated with Mr. Schmidt or with Mr. Dodd or Mr. Blumenfeld 
should be compensated." 


Rule 4 (a) ''The signing of any pleading or paper filed in a cause 

by any attorney appearing in a representative capacity before the 

cause is at issue shall constitute an appearance; however, no attorney 
appearing for the first time subsequent to the cause becoming at issue 
shall be considered of record unless his appearance is made by formal, 
individual praecipe.”’ 
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stages of the case and, at that time, he took no active participation in any of 


the proceedings. All of these matters were handled by either Dodd, Blumen- 
feld, or Schmidt. One or all of them signed all the pleadings, attended all the 
depositions, argued all the motions, examined all the witnesses and conducted 
all the settlement negotiations. It was they with whom the defendants always 
dealt. It was they who subscribed to the Consent Order on behalf of the plain- 
tiffs (J.A. 5). | 

In short, prior to the entry of the Consent Order, a pattern of conduct 
had been clearly established -- the plaintiffs were represented by Dodd, Blum- 
enfeld and Schmidt (plus assorted helpers) and it was with them, and with them 
alone, that the defendants dealt. Judge Letts was also well aware of that fact 
for he had virtually lived with this case from its very inception. He, too, had 
occasion to deal with "counsel for the plaintiffs"' and those dealings were almost 
exclusively with Dodd, Blumenfeld and Schmidt. Thus, it was clear to him, as 
it was to all others, that the phrase ‘'counsel for the plaintifis” was, in fact, 
equivalent to naming Dodd, Blumenfeld and Schmidt as those to be compensated. 

For yet another reason, it is only reasonable that Dodd, Blumenfeld 
and Schmidt would be the ones compensated. The purpose of Paragraph 14, 
quite obviously, was to provide compensation from the tréasury of the Inter- 
national Union for those whose other income had necessarily suffered and 
been substantially depleted because of their preoccupation with the case. The 
obvious purpose behind any such provision is material in a proper determina- 
tion of its meaning. Amalgamated Asso. v. Connecticut Co., 142 Conn. 186, 
112 A.2d 501 (1955); Aron v. Gillman, supra. It was not intended that "part-time" 
work be rewarded. Inthis regard, Mr. Schmidt's affidavit is of great interest. 
In discussing Mr. Hoguet's services, Schmidt says: : 


"As will appear, Mr. Hoguet did render services of an investi- 
gatory and financial nature. He did no legal research nor did he 
prepare legal papers, and he did not participate in any such serv- 
ices. His attendance at court proceedings, when he did attend, was 





12 


primarily prompted by his :nquestis:.ed devotion to the Teamsters’ 
cause, and doubtless served to sustain his interest and endeavors 
therein. On the occasion of one of the arguments for the preliminary 
injunction, he, along with other attorneys, were introduced to the 
Court so that (not having otherwise been admitted to practice in the 


District of Columbia) he might sit at the counsel table. 


* * * *©* © © * 


"Mr. Hoguet during all this period was actually employed on a 

full-time basis (not in a legal capacity) by Econometric Institute, 

Inc., of 230 Park Avenue, New York City, and his efforts in this 

cause were necessarily spare time efforts. On one occasion he 

was sent by his company to the Middle West, and he offered to 

spend some spare time during that period canvassing prospective 

witnesses. This is the single exception to which I above referred." 

(Emphasis supplied.) (J.A. 53, 57) 
This is certainly not the type of services which Paragraph 14 sought to compen- 
sate. In addition, it should also be dispositive of appellant's other contention 
that he was, in fact, a ''counsel of record" (App. Br. pg. 9). Quite apparently, 
he was not a "counsel of record", being introduced to the court solely out of 
professional courtesy so that, in Mr. Schmidt's words, "he might sit at the 
counsel table." It also seems to explain the listing of his name in the reporters 


transcript under "Appearances" (J.A. 2, 4). 


2. The circumstances following entry of the Consent 


Order likewise show that Paragraph 14 referred 
solely to Dodd, Blumenfeld and Schmidt. 


It is a rule of universal acceptance that where a contract is doubtful 
the intention of the parties is of primary importance. International Co. 
of St. Louis v. Sloan, 114 F.2a 225 (10th Cir. 1940), certiorari 
denied, 311 U. S. 702 (1940). In ascertaining this intent, not only are the pur- 
pose of the agreement and the history of negotiations material, but the contract- 
ing parties’ acts of interpretation may also be utilized. White Star Bus Line v. 


People of Puerto Rico, 75 F.2d 889 (1st Cir. 1935). This test also clearly 
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reveals that both parties equated ''counsel for the plaintiffs'' with Dodd, 


Blumenfeld and Schmidt, for there are several acts which are inconsistent 
with any other meaning. | 


The petition for compensation filed on behalf of Doda, Blumenfeld 
and Schmidt is filed by them "associated as counsel" (J A. 9,10). A stipu- 
lation later filed by them (J.A. 33-34) reads, in most pertinent part, as follows: 


"WHEREAS, in February, 1958, the undersigned, counsel 
for plaintiffs, moved, pursuant to paragraph 14 of the Consent 
Decree entered on January 31, 1958, for an order fixing the 
reasonable fees of counsel and by subsequent amendment the 


undersigned requested that the Court fix such reasonable fees 
in the sum of $350,000; and, 


* * * * *k *k * * 


Dated this 4th day of June, 1958. 


/s/ Godfrey P. Schmidt 
/s/ Thomas J. Dodd 
/s/ M. Joseph Blumenfeld" 


(Emphasis supplied.) 


| 
The original motion also contains the following pertinent paragraph: 
"31. Throughout all stages of the proceedings, all counsel 


employed the aid and assistance of several of their respective 
partners, associates, and employees."' (J.A. 7) | 


These are clear indications that Dodd, Blumenfeld, and Schmidt, as Signators 
to the decree for the plaintiffs, considered that they were the only ones quali- 
fied to claim under Paragraph 14. 


As stated earlier, supra pg. 9, at least four other out of town counsel 
counsel performed work for the Rank and File Committee. Their fees were 
submitted to the court as part of the expenses of the Rank amd File Committee 
in a petition prepared and signed by Mr. Schmidt. This is yet another act con- 
sistent with the interpretation which equates Dodd, Blumenfeld and Schmidt with 
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"counsel for the plaintiffs'' for if independent motions were contemplated 
the Committee would not have made the payments and then sought reimburse- 
ment as they did.* 

When the independent application of Joseph J. LoBrutto for compensa- 
tion was denied by the Court (J.A. 43), his attorney sought leave to have the 
plaintiffs (i.e., the Rank and File Committee) amend their petition and include 
LoBrutto's services as an item of expense. (J.A. 43) This was denied as being 
untimely, but it is yet another indication of the meaning of the phrase "counsel 
for the plaintiffs." 

Appellee submits that all of these acts reflect a clear understanding on 
the part of all signators to the Consent Order that "counsel for plaintiffs"' was 
to be equated with Dodd, Blumenfeld and Schmidt. 


Cc. Appellant's ow: :apers reflect that his claim is, in reality, 
an independent claim against Mr. Schmidt and not a proper 


claim on the treasury of the International Union. 


Mr. Hoguet’s own papers reflect that his claim is one which is properly 
relegated to a plenary action against Mr. Schmidt and is not a valid claim against 
the International under Paragraph 14 of the Consent Order. The first paragraph 
of his application contains the following sentence (J.A. 11): 

"In determining the amount of fair and reasonable counsel fees 

to be paid to applicant, the attention of the Court is particularly 

directed to applicant’s agreement of November, 1957 with God- 


frey P. Schmidt, Esg., Chief Trial Counsel for plaintiffs, which 
provided that applicant would receive, as counsel fees in a ‘fair 


* . Theclzimson behalf of the Rank and File Committee for reimbursement 
of these items - the extra legal fees - were all denied, but that does not 
alter the fact that they represent clear and consistent interpretations of 
a written document by one of the parties thereto. 
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and equitable’ amount, twenty-five percent of all samneel fees awarded 
counsel for the plaintiffs." (Emphasis supplied.) | 


An accompanying affidavit contains the following (J.A. 15): 


"Mr. Schmidt and I agreed at the outset that I would receive a_ 
percentage of all counsel fees awarded to counsel for the plaintiffs, 


the amount to be 'fair and equitable.’ This was orally agreed upon 
and fixed in November, 1957, as twenty-five percent. " (Emphasis 
supplied.) | 
Finally, in a letter to Mr. Schmidt (J.A. 30-32), Hoguet makes the following 
statement: | 
"What I do wish to make clear is this: if the work of all counsel 
for the plaintiffs is to be regarded as a public service (and their 
reimbursement is to be restricted to out-of-pocket expenses) I 


shall gladly donate my contribution upon that basis; on the other 
hand, if you seek and the Court awards legal fees, I expect you to 


live up to your agreement that I shall receive twenty-five per cent 


of all fees granted to all counsel for the plaintiffs." " (Emphasis 
supplied. ) | 


In light of these statements, all of which were submitted with his motion, Hoguet 
cannot now claim that he is not really asserting a claim against Schmidt, one 
which is not properly cognizable under Paragraph 14. Although his counsel 
foreswore such an interpretation during the hearing (J.A. 48), the purport of 
the pleading and accompanying exhibits is plain. Hoguet, in effect, was attempt- 
ing to use Judge Letts to settle what was, and is, an internecine dispute between 
himself and Mr. Schmidt. The Judge quite properly nee to be a party to such 
a transaction and disallowed the claim. 

In summary, this Court is now called upon to teins whether Judge 
Letts' interpretation of Paragraph 14 was a proper one for, in substance, he 
ruled that the only claims properly cognizable thereunder were those of Dodd, 
Blumenfeld and Schmidt. Such a determination involves the interpretation of a 
contract, a contract of settlement albeit, but nonetheless a contract. Appellee 
International Union (defendant below) has always contended that Paragraph 14 
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was properly applied only to Dodd, Blumenfeld and Schmidt for International 
Counsel did not intend to (indeed, could not!) bind the Union to pay the fees of 
unknown numbers of unknown counsel. The International dealt solely with 
Dodd, Blumenfeld and Schmidt and stands prepared to pay them pursuant to 


its agreement.* In view of all the circumstances leading to and surrounding 


the entry of the Consent Order, and in the light of the parties’ application of 
Paragraph 14 subsequent to the decree, the only permissable interpretation 
thereof is that it is limited in application to Dodd, Blumenfeld and Schmidt. 

Mr. Hoguet’s own papers reveal that his claim is, in reality, one properly 
assertable on the purported agreement he had with Mr. Schmidt. In view of all 
these factors, Judge Letts did not err in his denial of Hoguet's application. His 
denial is improperly characterized as 'summary."" The Judge was familiar 

with all these factors and quite properly applied them in denying Hoguet’s motion. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the judgment 
of the court below denying Hoguet’s application for compensation payable from 
the International Union should be affirmed. 


EDWARD BENNETT WILLIAMS 
RAYMOND W. BERGAN 


1000 Hill Building 
Washington 6, D. C. 
Attorneys for Appellees. 


Judge Letts’ award of $210,000.00 is presently also on appeal to this 
Court, the International Union's contention being that it is wholly 
excessive in view of the existing circumstances. International Brother- 


hood of Teamsters v. Dodd, Blumenfeld and Schmidt, Number 14,733. 
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APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


The Brief for Appellees contains several basic errors, mistaken 
assumptions and important omissions, as this Reply Brief will point out. 


A. Appellees’ basic argument that "It is quite clear, both 
from the internal structure of the decree and from ex- 
ternal circumstances, that the meaning of the phrase 


Blumenfeld and Schmidt."' (Appellees' Brief, 


only ignores the facts of record, but misconceives the law. 


Of course, the phrase "counsel for plaintiffs" is not so limited. If 
it was limited as appellees contend, why did the parties think it necessary in 











the stipulation filed June 11, 1958, to provide that "one award may be made 

to the undersigned (Schmidt, Dodd and Blumenfeld) jointly for the services 
rendered herein by themselves, their partners, and associates?" (Emphasis 
supplied.) (J.A. 33-34) Such a provision which was designed to cover part- 
ners and other office personnel would not have been inserted if the signatories 
to the Consent Order had thought that the phrase "counsel for plaintiffs" was * 
a term of limited application. Furthermore, there is nothing in the stipula- . 





tion, which was entered into after the appellant had filed his application on 
April 30, 1958, which is at all inconsistent with the appellant's application or 
indicates in the slightest that the appellant was not covered by the terms of 

the Consent Order. Furthermore, appellees attempt to make light of appellant's 
formal appearancesontherecord as ''counsel for plaintiffs" and they completely 
disregard certain aspects of the affidavit of Mr. Schmidt, the chief trial counsel 
of the plaintiffs, as will be pointed out hereinafter. 


Ly Appellees’ argue that, "It cannot be denied that the phrase ‘counsel 
for plaintiffs’ is susceptible of construction."" (Appellees' Brief, 
p. 9) It is then contended, in effect, that the natural meaning is 
"full time trial counsel for plaintiffs who were signatories to the 
Consent Order." This argument is both an obvious distortion of “@ 
the plain menaing of the phrase “counsel for plaintiffs," as well 
as a misconception of the law. A 


| As has already been pointed out in Appellant's Brief (p. 8), the term 
"counsel for plaintiffs" is clear and unambiguous and can have only one mean- 
ing, i.e., an attorney at law who performed legal services for the plain- | a 
tiffs in this litigation. For this reason, there is no need or necessity to 


* 

Furthermore, Mr. Schmidt in his affidavit filed April 29, 1958 in 
support of the motion of himself, Dodd and Blumenfeld for a fee of $350,000, 
specifically mentions the likelihood of an independent application by appellant 
(See pending Case No. 14,733, J.A. 17-18). 


” 





attempt to interpret this phrase by a resort to external circumstances. 
While the intention of the parties is controlling, it is such intention as_ 

is reflected by the terms which they themselves employed. The subjective 
intention of the parties is of no legal significance. Professor Williston has 
stated this proposition very simply (Williston on Contracts, (Rev. Ed.) Vol. 
3, §610, p. 1752): 


"But in contracts of the other class (written contracts) 
* * * though courts say they are seeking the intention 
of the parties, the assertion is even more emphatic that 
this intention can be found only in the expressions of the 
parties in the writing. In effect, therefore, it is not the 
real intent but the intent expressed or apparent in the 


writing which is sought." (Emphasis supplied. : 


Appellees’ entire argument is based on the erroneous assumption that resort 
may be had to external circumstances to ascertain the subjective intention 
of the parties in spite of the fact that the language used by said parties is 


clear and unequivocal. i 
| 


Even assuming for the purposes of argument that the phrase 
“counsel for plaintiffs"’ is ambiguous and susceptible of con- 
struction, it does appellees no good to argue that the circum- 
stances surrounding the entry of the Consent Order and the 
purpose sought to be accomplished exclude the appellant. 
The so-called "circumstances" cited by appellees are not © 
persuasive and, on the matter of construction, the language 
must be interpreted most strongly against the party using it. 
| 


The fact that defendants dealt chiefly with Messrs. Schmidt, Dodd 
and Blumenfeld (Appellees’ Brief, pp. 10-11) is interesting but hardly an 
excuse for limiting the coverage of the phrase ''counsel for plaintiffs." 
Furthermore, the fact that a "counsel for plaintiff" worked part time or 

* | 
full time, despite appellees’ argument (Appellees' Brief, pp. 11-12), has 
On the other hand, in a companion case also pending on appeal, 
in which present appellees challenge the award of 2a fee of $210,000 to 
Schmidt, Dodd and Blumenfeld as excessive, appellees argue that none of 


said intioridusis devoted their full time to the litigation (Cease No. NO 
14,733, Appellant's Brief, pp. 8-9). 2 





no bearing. Is it seriously contended that one cannot be "counsel," unless 
he devotes all his time to a particular cause? Surely appellees are not 
serious in making such a contention. 

There is simply no merit in appellees’ contention (Appellees' 
Brief, p. 13} that "both parties equated ‘counsel for plaintiffs' with Dodd, 
Blumenfeld and Schmidt." As Mr. Schmidt's affidavit so eloquently shows, 
he did not regard the phrase "counsel for plaintiffs"' to be limited to Dodd, 
Blumenfeld and himself. On the contrary, he points out that the basis of 
Mr. Hoguet’s original association with the case was predicated on Mr. 
Hoguet's fees being awarded by the Court and payable out of the treasury 
of the Defendant Union (J.A. 55). He also stated in his affidavit that he 
would fail in his moral responsibility to Mr. Hoguet if he did not urge (as 
opposed to the position taken by appellees’ counsel) that Mr. Hoguet's 
application be considered by the Court and that a fair and equitable award 
be made to him (J.A. 59). Therefore, when appellees attempt to stress the 
so-called "intent of the parties'’ to the Consent Order, one is prompted to 
ask, "What parties ?"" Certainly, Mr. Schmidt's intent was not that of appel- 
lees’ counsel. Moreover, appellees’ argument in favor of construction to 
ascertain intent ignores the well-established rule that the language used 
must be interpreted most strongly against the party using it. Appellees 


through their counsel employed the language in dispute and if it is ambigu- 


Ous, as appellees claim, it is to be interpreted in favor of the one benefiting 
therefrom. See Williston on Contracts (Rev. Ed.) Vol. 3, § 621, pp. 1788-9. 
In brief, this matter is a good example of the wisdom of the rule against 
attempting to ascertain intent, where the language used is clear and unam- 
biguous. 

Finally, appellees can gain no support from their claim that appellant 
on the basis of his own motion has only a plenary action against Mr. Schmidt 
and is attempting to use Judge Letts to settle an "internecine dispute."' (Ap- 
pellees’ Brief, pp. 14-15) This is because a plain reading of appellant’s 





application and accompanying affidavits shows that (1) appellant is merely 
seeking the reasonable value of his services as counsel for plaintiffs, and 

(2) the reference to an agreement with Mr. Schmidt has bearing only on the 
value of appellant’s services in relation to the fees to be awarded all counsel 
for plaintiffs. Any agreement between appellant and Mr. Schmidt had nothing 
to do with appellant's right under the Consent Order of January 31, 1958, 

to receive an award by the Court and to be compensated out of the Union 
treasury. Mr. Schmidt himself is very clear on this (J.A. 55). Appellees’ 
attempted reliance upon such an agreement as an excuse for denying appellant's 
right to an award is merely a “red herring."" The main question is whether 
appellant along with other counsel is entitled under paragraph 14 of the Con- 
sent Order to a fee for services admittedly performed. It does not now and 
never concerned the matter of a division of fees once awarded. 


| 
B. Appellees in their brief nowhere attempt to answer appellant’s 


argument that appellant had incurred expenses in the prosecu- 


tion of the action and is entitled to relnbaneemen: under the 
Consent Order. : 


As pointed out in Appellant's Brief, page 11, appellant’s right to re- 
imbursement of expenses is not confined to expenses incurred by one as 
"counsel for plaintiffs.'' The District Court itself did not confine the award 
of expenses to the attorneys in the case. Accordingly, the appellant, whether 
or not he was counsel for plaintiffs, is entitled to reimbursement of expenses 
provided such expenses were incurred in the prosecution of the litigation. 

No one has denied that the appellant incurred such expenses. The validity 

of his claim for expenses has not been challenged in any way by appellees 

or by any one else. Appellant must, therefore, assume that appellees in fail- 
ing to meet appellant's argument have no satisfactory ape to his claim for 
expenses under the terms of the Consent Order. | 

Respectfully submitted, 

JOHN H. PRATT _ 


905 American Security Building 
Washington 5, D. C. 


February 11, 1959. Counsel for Appellant 





